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CHAPTER 1 


Perspectives on the Significance of Borders 
in Europe: Past Challenges, Future 
Developments 


Antonina Bakardyjieva Engelbrekt, Per Ekman, 
Anna Michalski®, and Lars Oxelheim® 


BORDERS AS A PARADOX IN EUROPEAN HISTORY 


Historically, the concept of borders has evolved differently in Europe 
compared to many other parts of the world, as geographical spaces in 
Europe have been shaped by organized human settlements for as long 
as historical accounts stretch, whereas on most other continents the 
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geographical expanse of the land was defined by the reach of the settlers 
and envisaged as the frontier between settlement and wilderness (Maier, 
2002, 17). As no such uninhabited lands existed in Europe, borders were 
often conceived of dividing lines between geographical areas according to 
the control of the dominant order, whether empires, kingdoms, princi- 
palities, or tribes, thus separating peoples from each other and ordering 
them into different political units. Where natural borders existed, such as 
mountains, rivers, and seas, they had an important function to delineate 
one political unit from another, often separating inhabitants effectively 
and making crossings important points of contact. Such borders consti- 
tuted important defensive lines as they were easier to hold in the event of 
an assault of a neighbouring country. On the whole, throughout history, 
borders on the European continent changed quite frequently through 
wars and conquests, at times befitting the people inhabiting the lands 
while at other times dividing ethnic and linguistic communities. 

In early European history, most of the then-known lands were directly 
incorporated into the Roman Empire, or strongly influenced by its might. 
In the Romans’ conception, these borderlands became a demarcation 
line for the division between civilization and barbarism in Europe and 
around the Mediterranean and Black Seas, thus excluding Scandinavia 
and large parts of north-eastern Europe. The areas where the Roman 
Empire ended also constituted the limit of its jurisdiction. These border 
areas were referred to as limes and became formal demarcation lines 
between an advanced civilization and a political organization of space, 
and the lands that lay beyond (Maier, 2002, pp. 18-19). During the 
Middle Ages and into the Renaissance, borders in Europe, as elsewhere, 
took on a different meaning in loosely held together empires, first in the 
appearance of the Holy Roman Empire, then its successor, the Habsburg 
Empire, later Austrian Empire, dominating varying parts of the conti- 
nent. These empires consisted of territories, often inherited or acquired 
through marriage, ruled over by dynastic monarchies, and characterized 
by multiple cultures, languages, religions, and ethnicities (Hassner, 2002). 
The territories of the empires were accorded high degrees of autonomy 
and various centralization attempts were resisted and subsequently failed. 
The empires found their raison d’étre vis-a-vis their component provinces 
and principalities in the defence against foreign enemies, first against the 
Central Asian invaders, the Mongols, then against the Ottomans, which 
justified the sovereignty of the empire and the loyalty of its subjects. 
The boundaries between these multi-cultural, decentralized empires and 
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the outside were often imprecise, not least because of their varying 
geographical composition as well as the nature of the attachment of these 
territories, especially those far away, to the political centre which varied 
over time. This turned the borders of the empire, in the sense of a dividing 
line, into a relative concept as the economic, social, and cultural exchanges 
over the border zones were flowing relatively freely, constituting areas 
of interchange, often referred to as borderlands where the exact physical 
border line had little meaning (Parker, 2010). 

The notion of a border as a demarcation line, delineating one 
geographical space from another, separating a geographical territory from 
another, is associated with the Westphalian Peace Accords of 1648, 
purportedly laying the ground for the nation-state. These treaties insti- 
tuted the principles of the inviolability of borders and non-interference 
in the domestic affairs of sovereign states and, as a consequence, weak- 
ened the political power of the Catholic Church. From these principles 
followed the concept of a nation-state as a defined territory over which 
the ruling power had judicial, political, and military control. This concep- 
tualization of political power and territory was strengthened during the 
nineteenth century in parallel to the emergence of the industrial era, 
ushering in technological advances in production, transport, and commu- 
nication (Maier, 2002). To uphold the power of the elite in the shift 
towards modernity, the state needed to have control over the territory 
and the inhabitants, both to protect its wealth against enemies and the 
prerogative to tax its citizens. Borders became strict lines to separate 
those on the inside from phenomena on the outside that threatened the 
national order. The juxtaposition of nation and state created the notion 
of a fairly homogenous, well-defined area where the state could exercise 
power, including the legitimate monopoly of violence, and in exchange 
provide order, guarantee civil and other rights, and deliver social secu- 
rity for its citizens (see, Max Weber quoted in Maier, 2002, p. 20). 
Sovereignty became the privilege of the ruling elite who could count on 
the loyalty of the citizenry which formed communities around a sense of 
national belonging. 

During the twentieth century, the nation-state fell somewhat in disre- 
pute because of its association with nationalism which in certain European 
states led to the emergence of radical ideologies, such as Nazism and 
Fascism, followed by two disastrous wars which redrew national borders in 
much of continental Europe. At the same time, in many other European 
states, the nation-state became firmly anchored in modern democratic 
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welfare states which as a form of political organization is predicated on a 
stable citizenship as voters, taxpayers, and beneficiaries of political rights 
and social services. The concept of nation-state came therefore to mean 
different things to different people. For some, nation-states’ territoriality, 
nationalism, and the quest for power were intrinsically linked to war and 
conquest (Krasner, 1999; Laitin, 2007), while for others, their ability to 
organize, the loyalty of their citizens and their ability to enshrine the 
principles and norms of democracy were prerequisites for welfare states 
and imagined communities (Anderson, 1991; Esping-Andersen, 1990). 
The Cold War effectively divided Europe into a western part, character- 
ized by democracy and market economy, and an eastern part, dominated 
by Communist regimes and an inefficient command economy. As many 
scholars bear witness to, the dominance of Communist ideology in eastern 
Europe not only prescribed a particular form of organization of society 
and the economy but also froze ethnic, religious, and linguistic conflicts 
within the boundaries of the states (Liebich, 2002; Mungiu-Pippidi, 
2002). 

In the era of globalization, gaining speed from the end of the Cold 
War onwards, the notion of borders as necessary dividing lines between 
a well-defined area, political rule, and citizenry began to be seen as 
outdated, even anachronistic: something of the past that had not been at 
the service of humanity (see, for instance, Maier, 2002). Many predicted 
the end of the nation-state with its hard border and protected (gated) 
communities (Guéhenno, 1995; Ohmae, 1995). It is therefore some- 
thing of a paradox that globalization in the early 2020s became associated 
with rising socioeconomic inequalities in advanced industrial societies, 
the spread of organized crime, and unprecedented levels of immigration, 
fuelling populism, in places even nativism, and a yearning for protection 
from these ills. However, the era of globalization lasted undisputed for 
only about 25 years as the rise of emerging powers, some of them with 
revisionist ambitions, set off a geopolitical shift, a weakening of the rules- 
based international system, and great power rivalry between the US and 
China (Cooley & Nexon, 2020). 

Since World War II, the efforts to integrate Europe have been tightly 
associated with the processes of political, social, and economic moderniza- 
tion, first in western and southern Europe and since the fall of the Berlin 
Wall in 1989 also including countries in central and eastern Europe. 
Since its inception, the process of European integration has raised ques- 
tions regarding the impact on the sovereignty of the member states and 
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whether their statehood would be diminished through the pooling of 
competences and centralization of political power to the institutions of 
the European Union (EU) in Brussels. The control and management of 
the external border of the EU has been, and, still is, a sensitive issue in 
this regard. Nonetheless, the pressure, first on the European Community 
(EC) and later the EU, from the states on the outside has been constant as 
they have sought to end their exclusion from the ever-expanding political 
community by seeking association and membership. They fear that the 
exclusion from the European internal market and political alliance would 
have negative consequences for their socioeconomic wellbeing and safety. 
The process of an ever-closer union among European states has therefore 
engendered a twin-challenge of deepening and widening, thus shaping 
the nature of the internal and external borders of the EU (Amato & 
Batt, 1999). At the heart of this dilemma lies the question of how far 
the enlargement of the EU will go and where its outer boundaries will 
eventually be drawn. The answer to this question will have a significant 
impact on the states on the inside of those borders as well as for those on 
the outside. 


EUROPEAN INTEGRATION 
AND THE RESHAPING OF EUROPE 


At its inception in the early 1950s, it was far from certain that the efforts 
of the founding states to create the European Coal and Steel Community 
(ECSC) and then the European Economic Community (EEC) would be 
of a lasting impact on the organization of Western Europe. However, as 
steps were taken in the mid-1950s to set up a common market in western 
Europe, trading nations on the outside, led by the United Kingdom 
(UK), feared the exclusion from their closest markets. Already in 1961, 
the British government handed in an application to join the EEC, imme- 
diately followed by Denmark, Ireland, and Norway. The accession of 
the UK, Denmark, and Ireland to the EEC took over ten years to 
complete and two failed attempts, primarily due to resistance from the 
French President Charles de Gaulle, who feared that the inclusion of the 
British would water down the aims of political integration (Michalski, 
2014; Michalski & Wallace, 1992). Part of his suspicion was triggered 
by the UR’s initiative in 1960 to set up the European Free Trade Area 
(EFTA), regrouping most of the Nordic countries, Austria, and Portugal. 
Although the UK, Denmark, and Ireland joined the EC in 1973, EFTA 
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continued to serve its member states well, not least by providing incen- 
tives for setting up bilateral free trade agreements between the EC and 
the remaining members of EFTA (Archer, 1979). In the early 1970s, 
most of western Europe was united through close economic and trading 
links which brought stability to the countries in western and northern 
Europe, including Finland and Sweden, as well as for Austria, which 
for reasons of military non-alignment were not members of the North 
Atlantic Treaty Organization (NATO). In 1962 and 1963, respectively, 
Greece and Turkey signed far-reaching association agreements with the 
EEC which envisaged an eventual membership application in the 1980s 
upon the completion of a customs union (Michalski, 2014). Their associa- 
tion with the EEC enlarged the common market to south-eastern Europe 
but without including the Balkan Peninsula with Yugoslavia still under the 
Communist regime of General Josip Tito. 

Changing domestic political circumstances played a prominent role in 
the decisions of Greece, Portugal, and Spain to seek membership in the 
EC, eventually acceding in 1981 and 1986. Anchoring these states’ tran- 
sitions from military dictatorships to democracies and opening up their 
economies, especially significant for Spain, to trade on the European 
internal market were seen as prerequisites by the political elites. For the 
EC, enlargement to include countries in south-western and south-eastern 
Europe implied that its borders moved closer to Africa and the Middle 
East. It also meant that the affinities to Latin America were consider- 
ably strengthened. At this time, the migratory pressures on these borders 
were still quite modest, not least because of the geopolitical context which 
remained frozen. 

The division of Europe during the Cold War acted as a natural border 
for the European states in the sense that joining the EC was excluded 
for Communist regimes in Central and Eastern Europe and the Commu- 
nist regime in Yugoslavia. Yet, the mounting security threats from the 
Soviet Union in northern Europe also inhibited Finland and Sweden from 
seeking membership of the EC. Military neutrality also prevented Austria, 
Switzerland, and Malta from pursuing closer ties to the EC. However, the 
geopolitical situation in Europe was changing quickly. Towards the end 
of the 1980s, the Communist regimes in Central and Eastern Europe 
were crumbling, and soon newly elected democratic governments came 
to power. The end of the Cold War with the reunification of Germany in 
1990 and the demise of the Soviet Union in 1991 lifted the Iron Curtain 
that had divided Europe since the end of World War II. It heralded a 
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geopolitical shift that had fundamental implications for Europe and the 
EU for years to come. 

With the threat of the Soviet Union dissipating, the neutral and non- 
aligned EFTA members—Austria, Finland, and Sweden—which had been 
in the process of negotiating an extensive association agreement with the 
EC since 1989, took the opportunity and applied for membership in 1989 
and 1991, finally joining in 1995 (Michalski & Wallace, 1992; Preston, 
1997). The so-called EFTA enlargement was, however, only the prelude 
to the big eastern enlargement that saw the inclusion of ten central and 
eastern European countries, Malta and Cyprus in 2004 and 2007. The 
eastern enlargement was in a preparatory stage for over 15 years, starting 
with the invitation in the early 1990s of the then European Commis- 
sioner, Frans Andriessen, to the former Communist states to conclude an 
associate membership with the EC, which they promptly refused out of 
fear of finding themselves in a perpetual waiting room for membership. 
By the mid-1990s, however, the forerunners had signed association agree- 
ments, the so-called Europe Agreements, with the EU, seen as precursors 
to full membership. 

The accession of the central and eastern European countries was a 
significant step in the process of European integration, not only from 
an economic and social viewpoint but perhaps even more so from a polit- 
ical perspective (Zielonka, 2006). Three considerations stand out: firstly, 
the enlargement of the EU to include twelve new countries (on top of 
the three which joined in 1995) meant that the EU had become near 
synonymous with Europe. Geopolitically, this means that the EU had 
become an international player, which led to expectations both at home 
and abroad about its ability to conduct foreign and security policy to 
enhance Europe’s security, and promote liberal norms and rule of law in 
the neighbourhood and further afield (Browning & Joenniemi, 2004). 

Secondly, the EU’s border would now stretch into eastern European 
heartlands as it now counted among its members former Soviet states and 
previous Comecon members and satellite states of the Soviet Union. The 
instability in the East after the demise of the Soviet Union meant that the 
EU had to think about the nature of the new border so that it did not 
become a new dividing line between peoples who had strong economic, 
cultural, and linguistic affinities, but at the same time would not under- 
mine the economic, social, and political transitions of the countries that 
had just become members, nor the deepening of the EU as a political and 
economic community (Lavenex, 1998; Liikanen et al., 2016). 
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Thirdly, as a consequence of the completion of the single market, the 
internal border of the EU was lifted through the Schengen Convention 
of 1985. This augmented the challenges on the borders of the enlarged 
EU, and as a result, the succession of treaty reforms in the 1990s opened 
a new chapter of Justice and Home Affairs (JHA), which included the 
issue of borders and the management of asylum and refugees. Although 
JHA was strictly intergovernmental at first due to the sensitivity of the 
issue area, by the revisions of the Amsterdam Treaty 1997, it had evolved 
into a European policy competence in its own right (Monar, 2001). 

The enlarged EU, along with new competences in foreign and security 
policy, migration, asylum policy, and border management gained through 
treaty reforms in the 1990s and 2000s, had a great impact on the regions 
bordering the EU. For this reason, the EU took the initiative of setting 
up the European Neighbourhood Policy (ENP) with the aim of drawing 
countries bordering the EU in the east and south closer to it (Schu- 
macher et al., 2017). In regard to the states of the former Yugoslavia, 
apart from Slovenia and Croatia which joined the EU in 2004 and 2013 
respectively, the enlargement process is long and uncertain. As a part 
of the ENP, the EU set up a special strategy for the western Balkans 
in the form of Stabilization and Association agreements concluded from 
1999 onwards and updated several times since then. From the perspec- 
tive of the internal and external borders of the EU, the management of 
its relationship with neighbouring states is of utmost importance. The 
EU’s aim was to cushion the effects of a hard external border to the 
states in the neighbourhood, but also to strengthen the borders against 
unwanted pressures and activities. Nonetheless, because of reasons lying 
both within as well as beyond these countries’ borders, the EU is now 
facing a dilemma of having to fortify the external border in order to keep 
the internal borders open, something which cannot be taken for granted 
judging from the experiences of the migration crisis in 2015-16 and the 
COVID-19 pandemic in 2020-21. 

This exposé of the changing borders of the EU would not be complete 
without discussing the withdrawal of the UK from the EU, which took 
effect on 31 January 2020 (Diamond et al., 2018). The decision of the 
UK to leave the EU was seen at the time as a major setback for Euro- 
pean integration, with some predicting that other member states would 
soon follow in Frexit, Swexit, or Grexit. To be sure, the withdrawal 
of the UK had significant implications for the EU in economic, social, 
and political terms and also from the perspective of European foreign 
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and security policy as the weight of the EU in international politics was 
believed to shrink, not least because of the considerable military capa- 
bilities of the UK. However, the impact of Brexit was felt the most by 
Britain itself which lost the free access to the EU’s internal market and 
its place around the table in the EU internal policy-making. The miscal- 
culation of the conservative governments under Theresa May and Boris 
Johnson for seamless access to the market without abiding to the EU 
regulatory regimes or the rules of the EU’s customs union led to acrimo- 
nious negotiations with the EU which resulted in a fairly modest free 
trade agreement. A main reason for leaving the EU was the urge to 
regain control over national borders and purportedly stem the flow of 
immigrants to the UK. Ironically, in the years following Brexit, immi- 
gration into the UK has increased as a result of an increase in labour 
migration from outside the EU and a growing number of illegal entries 
of migrants and asylum seekers. Despite its geographical, economic, and 
cultural closeness to the EU and its member states, the UK has a less 
advanced form of association with the EU than countries such as Canada, 
Japan, or South Korea, and certainly much less close than the countries 
in the European Economic Area, Norway, Liechtenstein, and Iceland. 
The EU was adamant to protect the integrity of the internal market, EU 
law, and political unity proved in concrete terms where the dividing lines 
between membership and non-membership lie and where the limits of 
association to the EU without becoming a member are. 


PERSPECTIVES ON THE EVOLVING BORDERS 
OF THE EU IN AN UNSETTLED NEIGHBOURHOOD 


As discussed at length above, the admission of countries from Central and 
Eastern Europe and the south-eastern Mediterranean raised the question 
of the EU’s future borders in a broader sense, not as barriers between 
peoples but rather as areas for contact—for economic, social, and cultural 
exchange (Amato & Batt, 1999). Over the subsequent 15 years, the 
Union succeeded in integrating these new member states. New external 
borders then emerged—vis-a-vis Russia in the northeast, the Black Sea 
in Eastern Europe, and the countries in the Balkans (Schimmelfennig & 
Sedelmeier, 2005). The EU has been clear, despite the new types of 
deeper cooperation it has established with its neighbours to the south 
and east, it is keen to distinguish membership from other (partial) forms 
of integration, as embodied in association agreements and various free 
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trade arrangements. The external border of the Union remains a dividing 
line between a zone of material prosperity, democracy, the rule of law, and 
political rights and freedoms, on the one side, and an area of instability 
and a lack of socioeconomic development, on the other. 

The EU has learned from previous crises on the border, to be sure. 
Just as surely, moreover, the unthinkable fact that war is again raging on 
European soil helped generate consensus within the Union. Nevertheless, 
the EU confronts major challenges that will put its capacity for consensus 
to considerable tests, over the short and the long term. In this seventh 
edition of Palgrave’s Interdisciplinary European Studies, researchers in 
law, economics, and political science examine what it means for the EU’s 
internal and external borders that it finds itself in a global environment 
marked by conflicting norms, rising strategic tensions, and competition 
between systems and regulatory frameworks. How has the European secu- 
rity order been reshaped by Russia’s invasion of Ukraine? What does the 
geopolitical shift mean for the EU as a global trading power? Can the 
Union continue to disseminate norms internationally and within its neigh- 
bourhood? Beyond the physical border, how does the EU international 
market regime distinguish between insiders and outsiders on the market? 
And finally, how has the Union’s border policy developed, what forms 
does it take, and how can it handle the tension between open borders 
internally and stricter surveillance of the external borders? 

The evolution of the EU’s border regime is the theme of the chapter 
by Johanna Pettersson Fiirst who considers the dilemma of the hardening 
of the EU’s external borders and the challenge to the freedom of circu- 
lation. She begins with considering the impact of growing tensions over 
border policy on the measures taken to control movement across EU 
borders. The main issue she addresses is how policies in this area challenge 
and contribute to European integration. Pettersson Fiirst understands 
borders as political institutions created and maintained through processes 
in which material conditions, political decisions, and patterns of behaviour 
interact. In order to understand the consequences of border policy for 
European integration, she employs a theoretical framework with two 
dimensions: First, does a given policy apply to internal or external 
borders? Second, does it tend to dismantle or strengthen the borders 
in question? Pettersson Fiirst analyses developments in three different 
dimensions of EU border policy. The first has to do with ‘temporary 
internal border controls’, the use of which increased significantly in 
connection with the refugee crisis of 2015, as well as later during the 
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COVID-19 pandemic. Here, she shows how internal border controls 
have challenged the very core of the Schengen Agreement, through the 
temporary halt to freedom of movement they have entailed. The second 
dimension concerns developments in the EU’s external border policies, 
the aim of which is to control migration from outside the Union. External 
border controls have successively increased, both in terms of resources and 
mandates for the European Border and Coast Guard Agency (also known 
as Frontex), and geographically, as border controls are moved beyond 
the EU’s external borders. The third dimension of border policy relates 
to EU investments in new technology for border control. To conclude, 
Pettersson Fiirst discusses how these different trends can be understood 
from the standpoint of integration. The strengthening of both internal 
and external borders can be seen as defensive integration. As Pettersson 
Fürst sees it, there are risks associated with the tightening of borders as a 
simple solution to complex problems. She concludes with a call for a clear 
defence of free movement of people and fundamental rights. 

The impact on the EU’s role in the world economy and the return of 
a hard border policy is the theme of the chapter by Fredrik Sjöholm. In 
the chapter, he considers the return of borders in Europe and the world 
from the standpoint of trade. Trade within the EU, as well as between it 
and the rest of the world, is facing higher barriers. This trend can in part 
be explained, Sjöholm shows, by the distributive effects of globalization. 
More specifically, groups that have not benefitted from globalization— 
whose jobs were moved out of the country, for example—have voted for 
more protectionist and inward-looking policies. Noting the influence on 
the EU of developments in China and the US, Sjöholm further elaborates 
the view of globalization in those two countries. The rise of China, with 
its state-controlled economy, has helped to change views on economic 
policy in other countries as well—towards a more positive view of direct 
involvement by the state. The US, with its protectionist policies and big 
investments in industry, has also influenced the EU in various ways. 

The result, according to Sjoholm, has been a general concern within 
the Union that the EU’s companies are lagging behind competitors in 
other countries. A stronger focus on industrial policy is evident, both 
in the EU and in individual member states. A long series of planned 
measures, if introduced, will work as a regime change in European policy 
on the respective roles of the state and the market. This also involves a 
changed view of globalization, with openness to trade and foreign direct 
investment taking a backseat to a more inward-looking approach. Sjöholm 
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argues that this emerging strategy—with its more active industrial policy, 
in which governments select companies and industries for special support 
and protect them against competition—is negative for growth and pros- 
perity. Instead, Sjöholm contends, the EU should maintain open borders. 
This applies to both internal and external borders. In other words, the 
Union must ensure a well-functioning internal market, and it should work 
for an open and rules-based global trade regime. 

In the fourth chapter, Marja-Liisa Oberg examines the outer limits of 
the internal market and their importance for EU foreign policy, partic- 
ularly in relation to the Union’s neighbours. The internal market, as 
Oberg sees it, is the core of European integration. It has also gained 
greater external importance for the Union. Through various types of 
international agreements, third countries are given the opportunity to 
participate in the internal market, in exchange for adopting the Union’s 
regulatory framework in the areas concerned. The goals range from the 
establishment of initial partnerships with third countries to the full-scale 
integration of non-member states into the internal market. Oberg begins 
with a discussion of the importance of the internal market for relations 
within the Union. She then considers its impact on the EU’s dealings 
with its immediate neighbours. Her treatment embraces both states that 
seek closer relations with the Union in hopes of eventually joining it and 
states that desire a close relationship with the EU but do not wish to 
become members, such as Switzerland and the UK. 

Öberg believes the application of the internal market’s regulatory 
framework, and the strong economic and political ties to the Union 
thereby forged, have become the key to a long-term commitment to 
the European project both within and outside the Union. Trade within 
the region is mainly conducted in accordance with EU regulations—a 
fact which confirms, in the view of the author, its status as the region’s 
normative superpower. Russia’s war in Ukraine has further underlined the 
importance of cooperation between the EU and its neighbours within the 
framework of the internal market. Besides being an important marketplace 
and a primary pillar of the Union’s integration, the expanded internal 
market has gained greater symbolic importance as representing a choice 
between paths—between Europe’s sphere of influence and Russia’s. 

Citing the importance of the internal market within the Union, as 
well as for EU policy towards neighbouring states, Oberg argues that 
the extended bounds of the internal market constitute a highly signifi- 
cant part of the EU’s external policy, serving to consolidate its leading 
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role in the region. The expansion of the internal market offers third 
countries an excellent opportunity to identify themselves as members 
of the wider European community, thereby cementing their long-term 
commitment to the project of European integration. Oberg contends 
that, while the formal, physical, and administrative borders of the Union 
persist, the borders of the internal market continue to fade, thereby 
broadening and deepening the project of European integration and 
promoting common security and prosperity. In conclusion, Oberg argues 
that the Union should continue to deploy the attraction of the internal 
market in its dealings with its neighbours. Flexible integration should 
serve as the benchmark here, without by virtue of that eliminating the 
formal boundary between member states and third countries which EU 
membership entails. 

The chapter by Ann-Kristin Jonasson reassesses the attempts by the 
EU to disseminate norms in the southern Mediterranean neighbour- 
hood in regard to its foundational values and norms and in regard to 
climate change mitigation. She begins by discussing how the EU, on the 
basis of its founding treaties, has undertaken to spread its fundamental 
values—democracy, human rights, and the norms based on these—in the 
international arena. At the same time, the Union has been subject to 
stinging criticism for not being the normative or ‘good’ actor it likes to 
portray itself as. Like all other international actors, critics claim, the EU 
pursues its own short-term interests above all—sometimes at the expense 
of its cherished values. Such a gap between word and deed is cause for 
concern, according to scholars in the field. It runs the risk of eroding 
the Union’s legitimacy, thereby reducing its global influence. Indeed, 
Jonasson argues, the Union may be undermining the norms and values 
themselves, by failing to act in line with them or to defend them when 
they are challenged. In this time of conflict, when the democratic order 
is under threat worldwide, the Union must work to protect—both within 
its borders and beyond them—norms and values linked to democracy and 
human rights, even if the short-term effect of so doing conflicts with its 
own short-term interests. 

In order to ascertain how the EU can best work to disseminate 
such norms, Jonasson reviews what commentators in this area regard as 
necessary if value-based norms are to be spread. She also considers the 
EU’s own experiences in this context. In particular, she examines and 
compares its efforts to promote democracy and to promote climate goals 
in its southern neighbourhood. Success in promoting democracy has been 


14 A. BAKARDJIEVA ENGELBREKT ET AL. 


notably absent, whereas work on the climate seems to have fared better. 
This, Jonasson argues, is because efforts on behalf of the climate, unlike 
those aiming to promote democracy, are based on what researchers high- 
light as crucial for the successful dissemination of value-based norms: i.e., 
they reflect a genuine desire on the part of both parties to embrace the 
norms in question and to promote their spread. The work of introducing 
such norms is thus locally owned, and their dissemination is based on reci- 
procity and dialogue between the EU and its partner countries. Jonasson 
stresses in conclusion that, instead of pursuing its own short-term inter- 
ests, the Union should contribute to the development of democratic goals 
in its partner countries and encourage local ownership of their realiza- 
tion. By taking part in a true dialogue, the EU can work to spread the 
value-based norms which form the foundation for its existence. 

The ability of the EU to spread its model of social market economy 
beyond its borders is the theme of the chapter by Par Hallström. In the 
chapter, the author takes a broad approach to understanding the EU’s 
role in the world. His point of departure is that the model of society on 
which the nations of Europe and the EU are based—with democracy, 
human rights, the rule of law, and a liberal economy that allows state 
intervention to achieve social goals—is not just being called into question 
by Russia’s invasion of Ukraine; other developments too pose a chal- 
lenge to the Union, among them Europe’s diminishing role in the world 
economy, especially in relation to authoritarian China, and its declining 
share of the world’s population, not least in relation to the countries of 
Africa. 

Against this background, Hallström analyses the ability of the EU 
and its member states to meet these challenges by influencing the larger 
world, directly and indirectly, to adopt European values. He does this by 
compiling and systematically examining the factors he considers crucial in 
that process, with particular stress on their legal aspects. He begins with 
a look at different geopolitical theories and at the distinction between 
political, economic, and soft power. On this basis, he examines how a 
European-inspired social and legal system has been adopted globally, but 
often in such a way as to take on a local colour when it encounters 
a traditional culture. On the other hand, the EU’s more technical and 
economic norms have undoubtedly inspired corresponding rules in other 
countries and its organization has served as a model for other regional 
associations. Internally, the EU took over decision-making power in the 
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field of foreign trade from its member states, thus acquiring an impor- 
tant instrument with which to exercise economic/political power for its 
purposes. Externally, the EU proffered the support for the WTO on the 
basis of its inclination towards international free trade, a stance which has 
increasingly been challenged by China’s aspiration to become the Middle 
Kingdom once again. Hallström concludes that the EU, despite the major 
challenges it faces, has an opportunity to influence the rest of the world 
in favour of the ideals that form its foundation. It possesses, namely, the 
economic and soft power needed, and it can use the law as a means to 
achieve this. 

In the following chapter, Torbjörn Becker and Anders Åslund eval- 
uate the EU’s dilemma of being dependent on Russian energy imports 
at the start of the war in Ukraine. The authors first analyse how the 
mutual dependence of the EU and Russia has developed. Their focus is on 
Russia’s energy exports to the Union. The question Becker and Aslund 
pose in their chapter is whether this dependence will lead to division or 
to greater cohesion within the EU, now that Russia’s war of aggression 
against Ukraine has forced the Union to reconsider its dependence on 
Russian energy. Over the short term, sanctions and the war have put a 
halt to a large proportion of Russian gas exports to the EU, and energy 
prices have skyrocketed as a consequence. Becker and Aslund show how 
the interdependence between the EU and Russia looks with respect to 
different types of energy, and they discuss in the light of this the sanc- 
tions and counter-sanctions implemented and planned by both sides as a 
result of the Russian war in Ukraine. The short-term effects of these sanc- 
tions, Becker and Aslund contend, will be palpable both in Europe and 
in Russia; but Russia will lose more in the end, both with regard to its 
relationship with the EU and in terms of its own economic development. 
Energy exports are a fundamental driving force for the Russian economy, 
and the country will not be able to wean itself from dependence on the 
export of fossil energy without major political and institutional changes. 
Without new leadership in Russia that prioritizes law and order within 
the country over the exercise of power outside it, the economic prospects 
for the country are dim at best. For the EU, the big challenge will be to 
manage the internal cracks that come to light when the relationship with 
Russia is reconsidered. 

The EU has a historic opportunity now, in the judgement of Becker 
and Aslund, to speed up its green transition, while at the same time 
improving its security by making itself independent of Russian energy. 
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This may require some transfers within the Union, in order to counteract 
divisions that may arise when countries with varying economic conditions 
and differing levels of dependence on Russian energy have to compromise 
on how the transition is to be achieved. Becker and Aslund conclude 
that if the EU and its member states are able to reach a consensus in 
such negotiations, the effect will be to strengthen both the EU’s energy 
security and its external borders. 

In the eighth chapter, Maria Bergström analyses the Union’s law and 
policy against money laundering and the financing of terrorism in a digi- 
talizing and fragmented world. Money laundering is an ever-changing 
threat that must be constantly combatted, for it continually facilitates new 
forms of criminal activity: drug trafficking in the 1980s; organized crime 
in the 1990s; terrorism after 11 September 2001; and tax fraud in the 
2010s. Taking her point of departure in the development of the EU’s 
regulatory framework, Bergström describes the various threats, interests, 
and actors involved. The main question she poses is what the legal chal- 
lenges are, whether they are addressed by existing instruments and current 
legislative proposals, and whether there is room for further reforms. 

Bergström identifies a set of challenges for the emerging regulatory 
framework: First, the increase in public-private cooperation, in which 
private actors are involved in designing the regulatory framework and 
are assigned ‘police’ tasks. Second, the exchange of information and 
the special problems posed by digitization. Third, the interface between 
administrative law and criminal law, as well as different types of sanc- 
tions. Fourth, the long-standing ‘securitization’ of money laundering 
and terrorism financing, which among other things has called forth 
an increased competence for the EU’s institutions. With the increased 
fragmentation and digitization of central aspects of our modern world, 
recently updated regulatory frameworks face swiftly mounting challenges. 
The hope, according to Bergström, is that the diversity of tools that will 
be at the disposal of the Commission and of a proposed central Union 
agency will enable the EU to keep pace with the complex and rapidly 
shifting international environment in this area, with its fluctuating risks, 
without resulting in restrictions on fundamental rights. Bergström also 
looks at the latest legislative package, which is being discussed in the 
European Parliament and the Council. She considers it of special impor- 
tance that developments be monitored in this area, so that society’s efforts 
to respond to constantly changing threats do not result in restrictions on 
the fundamental rights of individuals. 
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The European security architecture is the theme of the chapter by Kjell 
Engelbrekt. In the chapter, the author raises the overarching question 
of whether Russia’s war in Ukraine signals the definitive collapse of the 
European security order, or whether there are prospects for the latter’s 
renewal in a more robust guise within the near future. Engelbrekt reviews 
the origins and nature of the European security order, whereupon he 
delineates its current exposure to an exceptional challenge. Said challenge 
consists in the fact that one of the guarantor powers for stability and 
security—not just regionally but globally as well—Russia, has attacked 
a neighbouring country with full force, thereby casting aside the most 
fundamental norms and principles of the United Nations Charter. It bears 
stressing in this connection that the members of a regional security order 
are so intertwined that both the actions of individual governments and 
significant events within each country potentially impinge on the security 
of the others. It is thus clear, according to Engelbrekt, that the Krem- 
lin’s brutal war of aggression against Ukraine directly threatens the whole 
of Europe, as well as making individual countries along Russia’s border 
vulnerable and thus damaging them economically and socially. 

Further, Engelbrekt discusses how Europe—via the EU, NATO, and 
other organizations—has sought to ensure that Moscow would fail in its 
ambition to reshape the European security order to its own advantage. 
The measures taken include sanctions; increasingly generous humani- 
tarian, financial, and military support for Ukraine from Europe; and 
extensive diplomatic efforts to meet the challenge at a global level—in 
the UN, the G7, the G20, and other forums. One factor that Engel- 
brekt judges will be important for the rest of this decade will be how 
Germany uses the additional one hundred billion euros it has allocated to 
the Bundeswehr, its armed forces. This involves a potential defence capa- 
bility of a level that can also prove significant outside of Europe and its 
immediate surroundings, at least if the forces in question are allowed to 
work together with those of other EU and NATO countries. 

Engelbrekt argues in conclusion that the EU and its member states 
need to reassess the area of security policy. They must do what they 
can to preserve their political unity and to reduce their dependence 
on Russian energy, fertilizers, and other income-generating exports—all 
the while building up their capacity to defend themselves against the 
threat from the east by various societal and military means. Engelbrekt 
avers that most European states have already renewed or expanded their 
commitment to increase defence spending, as the US has long called on 
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NATO members to do. In addition, there are several signs the Union 
is about to shift the focus of its security policy away from an emphasis 
on economic investments in its neighbours to the south and east, and 
towards a more traditional geopolitical approach where the stress lies 
on military power, energy security, access to strategic raw materials, and 
investments in technological competence within areas important for the 
defence industry. 

In the tenth chapter of the book, Anders Aslund and Torbjérn Becker 
ask if the EU has the ability to conceive a kind of European Marshall 
Plan for Ukraine on its road towards EU membership. They begin with 
outlining a plan for the reconstruction of Ukraine, with the aim of one 
day making the country a full member of the EU. Aslund and Becker 
remind us that the war in Ukraine will eventually end, at which point the 
EU must be ready to help the country build anew for a better future in 
the Union. Already in 2023, the costs for Ukraine’s reconstruction were 
enormous, and they are increasing with each day the war continues. 

Ukraine will therefore need far-reaching support, which should be 
managed within the framework of an EU agency devoted to the purpose. 
The task of such a body would be to coordinate donors and main- 
tain a close dialogue with the government of Ukraine on goals and 
processes. Aslund and Becker also point out other vital principles for such 
a reconstruction: the aid must arrive quickly, but be subject to conditions 
ensuring it is used in the best manner for all of the country’s citizens; the 
assistance should take the form of a grant and not a loan; and the focus 
of the rebuilding effort should be on creating a sustainable economy with 
a clear green transition in terms of energy and infrastructure. Ukraine’s 
entry into the Union, moreover, must be a crucial factor in prioritizing 
institutional reforms that strengthen the reconstruction of all parts of 
Ukrainian society. Important points on the EU agenda ought to include 
securing the short-term financing of Ukraine’s national budget while the 
war is ongoing; working for a start to negotiations on Ukrainian member- 
ship in the first half of 2023; and ensuring there is a clear plan for how 
the outside world is to organize and finance Ukraine’s long-term recon- 
struction. A successful Ukraine within the EU, Aslund and Becker point 
out, will enhance the security and prosperity not just of Ukraine itself, 
but of the entire Union as well. 

In the last chapter, Antonina Bakardjieva Engelbrekt, Per Ekman, Anna 
Michalski, and Lars Oxelheim set the paradox of the internal and external 
borders of the EU in perspective from the vantage point of past, present, 
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and future developments. To begin with, the authors take stock of the 
challenges which are besetting the EU’s internal and external borders 
from the perspective of contemporary events and evaluate them against 
previous economic, social, and political developments in the Union. They 
consider what can be learned from past experiences concerning internal 
borders which in the last decades have been lifted only to be reinstated 
again, as well as external borders which are unrelentingly hardening in 
order to keep unwanted pressure in terms of irregular immigration at 
bay while trying to prevent hard security threats, terrorism, and orga- 
nized crime to enter. The chapter concludes by drawing some lessons 
from the geopolitical shift and the war in Ukraine regarding the EU’s 
border policy, the European security architecture, the internal market, 
and a future enlargement towards eastern and south-eastern European 
countries. 
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CHAPTER 2 


EU Border Policy: Enhanced Border 
Security and Challenges to Free Movement 


Johanna Pettersson First® 


As the overarching theme of this book suggests, questions and prob- 
lems relating to the external and internal borders of the European Union 
(EU) are becoming more prominent, as instability worsens and geopolit- 
ical tensions rise around the world. Many studies of borders and border 
politics have pointed out that the management of borders has become 
a prominent political issue globally and that border-control practices 
have gotten more expansive (Dodds, 2021; Jones, 2016; Longo, 2018; 
Simmons, 2017; Yuval-Davis et al., 2019). Borders are increasingly the 
subject of political debate, and walls and barriers are being erected across 
the world (Simmons, 2019; Vallet, 2020). The trend towards politicised 
borders and stricter border controls is also clearly visible in Europe. With 
Russia’s invasion of Ukraine in 2022, moreover, the new geopolitical 
(dis)order came violently to a head, as did the challenges to territo- 
rial integrity. Even before then, however, several crises for the EU over 
the last decade have been understood as crises of the Union’s borders. 
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Brexit, for example, redrew the borders of the EU. The ‘refugee crisis’ of 
2015 brought an increased focus on the EU’s external borders, and led 
to an internal border crisis as well. The latter was then renewed due to 
restrictions on mobility imposed during the COVID-19 pandemic, which 
challenged the principle of free movement within the Schengen Area. 
The war in the EU’s immediate neighbourhood, combined with climate 
change and growing geopolitical tensions, indicates that many future chal- 
lenges will be connected with EU border policy. The question of how 
borders are to be guarded is closely linked to the persistent question of 
what the relationship should be between the Union and its member states. 
The imposition of internal border controls, for example, raises the ques- 
tion of whether freedom of movement is threatened. Indeed, might the 
renationalisation of border controls even lead to the disintegration of the 
Union? 

The issue addressed in this chapter is how the EU and its members 
deal with the various challenges facing them in the area of border policy. 
By highlighting three different trends in EU border policy, I seek to 
illustrate the questions involved. In the first section, I present a theo- 
retical framework for understanding the role of borders in European 
integration. The second section, looking inward, deals with the use of 
‘temporary internal border controls’—i.e., the reintroduction of national 
border controls within the Schengen Area. The third section reviews the 
development of EU policy on the external borders, the aim of which is 
to control migration from the outside. In a striking shift in this area, 
border controls are being moved further and further away from the outer 
borders of the Union itself. Since the refugee crisis of 2015, moreover, 
there has been a dramatic expansion and reform of the EU’s Border 
and Coast Guard Agency, commonly known as Frontex. In the fourth 
section, I take a closer look at the development and use of new tech- 
nology, and the increasingly ‘borderless’ methods of border control. The 
chapter ends with a discussion of what these different trends say about 
the state of the Union’s internal and external borders. Are integration and 
internal freedom of movement under threat? Or are we sooner seeing a 
consolidation of the external borders of the EU? 
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BORDERS AS POLITICAL INSTITUTIONS 


Before moving on to the discussion of border politics and policies within 
the EU, I should clarify certain concepts and underlying assumptions. 
From a political-science perspective, borders are best understood as polit- 
ical institutions, which are created and maintained through processes in 
which political decisions, material conditions, and patterns of behaviour 
interact to establish and maintain the function of borders. Territorial 
boundaries are central to the existence of the modern state, and it is 
from them that much of what we understand as a state has its beginnings: 
without a clearly defined territory within which the state’s political deci- 
sions can take effect, it is difficult to imagine the idea of the sovereign 
state. Once a state’s territorial boundaries are established, they fulfil 
several important functions of both a practical and symbolic nature. It 
is at the borders that what belongs and what does not belong can be 
defined; thus, the marking of borders—with the help of buildings, fences, 
flags, and signs—has often been critical in the creation of a national ‘we’. 
Borders thus perform functions of inclusion and exclusion. They are also 
important, however, as gates and bridges for regulating flows between 
different countries. The manner in which they are managed, therefore, 
has substantial consequences, not least on economic life and on people’s 
rights and freedoms. 

In the EU, many of the questions concerning the relationship between 
member states and the Union come to a head over questions relating to 
the management of borders. Questions of efficiency versus democratic 
control, of integration through intergovernmentalism or neofunction- 
alism, and whether power ultimately rests with the member states or 
with the supranational institutions—all are directly linked to decisions 
regarding the Union’s internal borders and its shared external borders. 
The question I intend to address in this chapter is how the ongoing 
border politics of the EU can be understood based on the tension 
between European integration on the one hand and state sovereignty on 
the other. 

A suitable framework for understanding the relationship in the EU 
between the politics of internal borders and that of external ones has 
been presented by Schimmelfennig (2021). This author starts from the 
concept of bordering, which is often used in studies of border poli- 
tics to illustrate that borders are not something static; rather, they are 
constantly created and recreated through social and political processes. 
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In this regard, bordering refers to the activities and political processes 
involved in the creation of borders. In order to describe the creation 
of borders within the EU, I start from the two dimensions that Schim- 
melfennig (2021) identifies: first, the internal and external borders; and 
second, the different directions that bordering takes—from de-bordering 
(i.e., the dismantling of borders) to re-bordering (their strengthening). 
Based on these dimensions, according to Schimmelfennig (2021, p. 316), 
we can identify four positions in which territorial integration within the 
EU might find itself: (1) diluted integration, where both internal and 
external borders are dismantled; (2) effective integration, where external 
borders are reinforced at the same time that internal ones are dismantled; 
(3) disintegration, where national borders are strengthened at the same 
time that external borders are dismantled; and (4) defensive integration, 
where both internal and external borders are strengthened at the same 
time. 

The relationship between bordering processes at the external and the 
internal borders can thus be said to generate four possible directions in 
which European integration can move. The polar extremes of this model, 
in terms of the level of integration, are maximum effective integration, 
where the endpoint is exemplified by the creation of a federal European 
state, and maximum disintegration, where the endpoint is a return to 
the national territorial framework (as through a departure of more states 
from the EU, along the lines of Brexit). In the case of the middling 
outcomes of diluted or defensive integration, by contrast, the level of 
integration is neither as total as in the case of effective integration, nor 
as weak as in the case of disintegration. In the case of diluted integra- 
tion, integration is weakened by the lack of any consolidation of the 
external borders; in the case of defensive integration, it is weakened by 
the restrictions on internal movement. In the following three sections, I 
employ this theoretical framework to analyse the developmental tenden- 
cies that have been most evident with regard to European borders in 
recent years. The tension between the national level and the European 
one emerges most clearly in the first section below, which deals with the 
use of internal border controls. The next two sections describe the border- 
making processes for reinforcing the common external borders. I return, 
finally, to the theoretical framework in the concluding section, wherein 
I discuss how these different processes can be understood in terms of 
European integration. 
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INTERNAL BORDER CONTROLS AS A NATIONAL 
RESPONSE TO THE MIGRATION CRISIS 
AND THE COVID-19 PANDEMIC 


Article 17 of the original Schengen Agreement, concluded by the Benelux 
countries, Germany and France in 1985, later incorporated as acquis of 
the EC, and subsequently as title VI, of the Treaty of Amsterdam in 1997, 
sets out the following long-term objective: 


In terms of the free movement of persons, the parties shall seek to abolish 
controls at the common borders and to transfer these to their external 
borders. To this end, they shall initially, if necessary, seek the harmonization 
of laws and other regulations concerning the prohibitions and restrictions 
underlying the controls and take complementary measures to protect the 
security and prevent illegal immigration of nationals from countries which 
are not members of the European Communities. (European Commission, 
2000) 


Thus, ever since the start of the Schengen Agreement, there has been 
an important connection between on the one hand the abolition of border 
controls between the member states, and on the other the security of 
external borders and the prevention of ‘illegal immigration’. The basic 
principle is that the internal borders, which separate EU member states 
from each other, should be freed from border controls to the greatest 
extent possible. With the UK’s exit from the Union, the only EU member 
states that are not part of Schengen are Ireland (which has special agree- 
ments) and Bulgaria, Croatia, Cyprus, and Romania (which will eventually 
join). Iceland, Norway, and Switzerland are in Schengen but not the EU. 
In this chapter, I focus mainly on the countries that are in both bodies. 
Freedom of movement for EU citizens is not just a cornerstone of Euro- 
pean integration; it is also that EU policy which EU citizens themselves 
value most highly. According to the recent Eurobarometer (European 
Commission, 2022), as many as 84 per cent support freedom of move- 
ment within the Union. It bears adding, however, that the second and 
third most popular policies are a common defence and security policy 
(77%) and a common migration policy (70%). This suggests there is also 
strong support for increased cooperation on external border controls. 

Moreover, freedom of movement within the Schengen Area requires 
each member state to help guard the Union’s external borders—on land, 
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at sea, and in the air. The absence of internal border controls thus 
requires that each member state have confidence in the willingness and 
capacity of all the other members to do their part to control the shared 
external borders. The Schengen Area is not based on supranational insti- 
tutions for border control; instead, the responsibility for external border 
control lies primarily with each individual member state. At the same time, 
the responsibility for external borders is distributed unevenly among the 
member states, due to their differing geographical (and economic) posi- 
tions. The Dublin Regulation stipulates that the country at which an 
asylum-seeker first arrives is responsible for the asylum process. This, in 
combination with a lack of legal routes into the EU, means that the main 
task of external border control falls mainly on the countries that have 
external land and sea borders in the south and southeast of Europe. The 
maintenance of internal mobility thus requires that certain member states 
take greater responsibility than others for guarding the external borders. 

The EU’s internal borders have been opened, then, even as its external 
borders are not guarded on a common basis. The latter, moreover, have 
changed constantly with the Union’s enlargement. The tension thereby 
generated has always been an element of the EU’s fundamental char- 
acter. The territorial borders of the Union have never been consolidated, 
due to the repeated addition of new members (Bartolini, 2005)—or, as 
with Brexit, due to a member state’s departure. The absence of strongly 
consolidated common borders also contributes to making the Union 
the sui generis entity that it is. Strongly consolidated external borders, 
namely, are primarily associated with a sovereign nation-state or federa- 
tion. It would probably take a lot for member states to consider giving 
up control over their territory in the way that a fully shared external 
border would necessitate. During the 1990s and 2000s, national terri- 
torial control and open internal borders co-existed in a fairly conflict-free 
way; the internal borders were opened up without the external borders’ 
being overly tested. This changed in the 2010s, however. First, the Arab 
Spring in 2011, and later the refugee crisis of 2015, put the system to the 
test and led to debates about Schengen’s being in crisis (B6rzel & Risse, 
2018; Casella Colombeau, 2020; Votoupalova, 2018). Due to the arrival 
of large numbers of refugees in Greece and Italy, many of whom moved 
on to other EU countries, several Schengen states decided to reintroduce 
internal border controls on a temporary basis. 

The reintroduction of temporary internal border controls does not 
directly violate Schengen rules, as it is part of these rules. In the event 
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of a serious threat to national order and security, member states have 
the right to carry out such internal border controls. This exception was 
already included in the original agreement on the Schengen acquis from 
1985, and it is provided for today by a series of provisions in the Schengen 
Borders Code (see Regulation 2016/399, Articles 25-35). Before 2015, 
temporary internal border controls were a tool that was used very rarely, 
usually for a few days to a week or so, in order to increase security around 
international events such as summits or sporting events (Groenendijk, 
2004; Pettersson Fiirst, 2023a). During the refugee crisis, however, 
controls were introduced in order to manage migration for the first time. 
Several countries decided to do so, and the controls they introduced 
were both more extensive and longer-lasting than had previously been 
customary. This prompted declarations that the border controls meant 
‘the death of Schengen’, and worries that they would bring the end of 
freedom of movement in Europe (Brekke & Staver, 2018). Since border 
controls between member states challenge freedom of movement—the 
very core of European integration—commentators have described them 
as a serious problem and a ‘crisis of Schengen’ (Borzel & Risse, 2018). 
Furthermore, six of the countries that introduced temporary internal 
border controls during the height of the refugee crisis in 2015—Austria, 
Denmark, France, Germany, Norway, and Sweden—have continued their 
controls in some form ever since (European Commission, 2023a). Over 
the course of this time, the justifications proffered for the controls have 
changed somewhat—from the need ‘to stop the large influx of asylum- 
seekers’ to the need to prevent cross-border crime or to reduce the risk of 
terrorist acts (Pettersson Fiirst, 2023a)—but the fact remains: these coun- 
tries have continued their border controls far beyond the point where they 
can be considered temporary. 

When the COVID-19 pandemic broke out in the spring of 2020, the 
question of internal borders came up again—with full force. As the virus 
spread, several countries chose to reintroduce internal border controls, 
often as one of several measures for reducing the spread of the virus. 
During the 2016-2020 period, it bears noting, internal border controls 
had been used very sparingly except for the continuations mentioned 
above. In the spring of 2020, however, that changed quickly. A total 
of 17 Schengen countries introduced internal border controls vis-a-vis 
their neighbours, as part of an effort to curb the spread of the new 
coronavirus (Pettersson Fürst, 2023a, 2023b). These border controls 
differed in several ways from previous ones. They were more far-reaching 
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in scope, and they were used at the same time by a larger number of 
countries. Some border crossings were closed completely, and in many 
cases, travellers were stopped from crossing borders altogether. However, 
the closing of borders was by no means unique to the Schengen Area; 
rather, it was something that was done around the world in response 
to the pandemic, often in combination with restrictions on movement 
within countries. In view, however, of the central importance of freedom 
of movement for European integration, the border controls presented a 
clear challenge to solidarity within the Schengen Area, not least because 
they were aimed at EU citizens in general for the first time. Heinikoski 
(2020) has shown that, in the face of the health threat posed by the 
pandemic, different member states interpreted the Schengen regulations 
differently, and they cited different legal provisions in order to justify their 
controls. Moreover, the common guidelines that the European Commis- 
sion set out for border controls were not implemented in a coordinated 
manner (Somer et al., 2020). Somer, Meissner, and Tekin (2020) refer to 
this absence of coordinated action as a ‘sovereignty reflex’: in the face of 
the perceived threat from the pandemic, most member states focused on 
controlling their own borders and protecting their own populations. On 
the one hand, this shows that the member states have retained the initia- 
tive, despite the far-reaching integration that has taken place within the 
EU. On the other hand, they behaved the same way despite the absence 
of coordination. However, the reflex to introduce border controls when 
faced with a threat also brings the question of European integration to 
a head, as it highlights the tension between cooperation and control in 
the EU. Furthermore, the introduction of controls during the pandemic 
had a major impact on EU citizens living in border regions, where daily 
trips across borders had been taken for granted. However, unlike the 
internal border controls introduced in response to the migration crisis 
(which several countries are still applying), those due to the pandemic 
have not lasted long: most were lifted in the autumn of 2020. 

The rapid resort of so many countries to internal border controls 
in order to curb the spread of COVID-19 has also been described as 
breaking a taboo. According to Wolff et al. (2020), the refugee crisis and 
the continuation of internal border controls since 2015 have normalised 
the use of such controls as part of regular policy within the Schengen 
Area. Thus, the previously restrictive stance against limiting mobility 
across internal borders has become less of a taboo, making internal border 
controls more readily available as a political tool in crisis situations—as we 


2 EU BORDER POLICY: ENHANCED BORDER SECURITY ... 31 


saw during the first year of the COVID-19 pandemic when a majority of 
Schengen states introduced temporary internal border controls. However, 
member states that had done so on previous occasions were no more 
likely to use this tool than those that had not (Pettersson Fürst, 2023b). 
Thus, while the threshold for imposing internal border controls may have 
been lowered due to their use during the refugee crisis, the situation 
in this regard applies generally across the EU: it is not just a matter 
where certain member states have acquired the habit. For example, four 
countries that had never previously introduced temporary internal border 
controls—Czechia, Lithuania, Slovakia, and Switzerland—did so in 2020 
in response to the pandemic. 

The issue of open borders within Europe has often been described in 
terms of a trade-off between economic efficiency and security. According 
to this view, it is rational for member states to give up some autonomy and 
to agree to openness because it is economically efficient to do so. With 
such an explanatory model, it stands to reason as well that when a secu- 
rity problem arises—in this case a global pandemic—states reclaim control 
and prove to be willing to renounce the economic gains resulting from 
open borders in favour of increased security for their citizens. As Genschel 
and Jachtenfuchs (2021) have shown, this is what happened initially— 
when member states not only introduced internal border controls but 
also, in some instances, prevented the export and transport of medical 
equipment to other EU countries. However, these authors contend, the 
European Commission immediately began working to shift the focus to 
external borders, for example by introducing a common entry ban for 
the entire EU from other countries, while at the same time working to 
harmonise measures against COVID-19 within the EU and to remove 
internal border controls as quickly as possible (Genschel & Jachtenfuchs, 
2021, p. 356). Interestingly, the authors also conclude that, although 
internal borders were hardened during the first year of the pandemic, a 
more long-term effect was to increase economic solidarity, as EU member 
states managed to agree on far-reaching economic measures to help each 
other deal with the economic consequences of the pandemic’s closed 
borders. This echoes the views of other commentators as well, who have 
argued that the refugee crisis eventuated in more integration in certain 
policy areas (Rhinard, 2019). 

The use of internal border controls on a much larger scale than was 
originally intended has posed a fundamental challenge to the Schengen 
Agreement, and there is an ongoing debate among researchers as to 
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whether this should be seen as a sign of renationalisation and of Euro- 
pean disintegration (see, for example, Eilstrup-Sangiovanni, 2021; Guild, 
2021; Scipioni, 2017; Votoupalova, 2019). Many believe, however, that 
the introduction of internal border controls has not substantially reduced 
the willingness of member states to cooperate; on the contrary, it has in 
fact led to strengthened cooperation at the European level. The expan- 
sion of internal border controls has not been accompanied by criticism of 
European integration among the countries that have continued to apply 
the controls. Rather, these countries have made their view very clear that 
the challenges over border control can best be solved through European 
cooperation (Pettersson Fiirst, 2023a). One consequence of the reintro- 
duction of internal border controls, during both the refugee crisis and 
the pandemic, was a new focus on external border control. If the trend 
in the EU during the 1990s and 2000s was largely towards the removal 
of obstacles to mobility across both internal and external borders, it has 
to a great extent, since the 2010s, rather concerned the strengthening 
of European cooperation in the guarding of the external borders. The 
internal border controls introduced during the refugee crisis were largely 
justified by the member states as necessary due to shortcomings at the 
external borders. Accordingly, much of the EU’s efforts since then have 
been devoted to strengthening surveillance of the shared external borders. 
In the next section of this chapter, I discuss how European cooperation 
in the area of border controls has developed. 


FRONTEX AND THE EXPANSION 
OF THE EU’s EXTERNAL BORDER GUARD 


The Schengen Agreement does not just require that the member states 
open their internal borders to each other; it also necessitates far-reaching 
trust between the member states that each will take responsibility for 
external border control. As part of this, cooperation on the external 
borders has been both broadened and deepened. A very important step 
was taken in this direction in 2004, with the creation of the European 
Agency for the Management of Operational Cooperation at the External 
Borders of the Member States of the European Union (commonly called 
Frontex, after the French ‘frontières extérieures’), which established the 
agency, Frontex was intended to act as ‘a specialised expert body tasked 
with improving the coordination of operational cooperation between 
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Member States in the field of external border management’ (Council 
Regulation 2007/2004, recital 3). 

Already at the time of its creation, Frontex had a rather broad 
mission. This included facilitating the application of common measures 
in the management of the external borders and ensuring the coordi- 
nation of these measures by the member states. This in turn involved 
assisting member states with the operational aspects of managing internal 
borders—such as returning third-country nationals, conducting risk anal- 
yses, and monitoring relevant current research—as well as contributing 
to the joint use of material resources, providing technical and operational 
assistance to member states when requested, and providing joint training 
at the European level for national trainers of border-guard personnel. The 
aim was also to develop common practices in the management of external 
borders. 

After the refugee crisis of 2015, work was intensified to strengthen 
cooperation in the area of border surveillance. A new regulation was 
adopted in 2016, giving the agency a new name—the European Border 
and Coast Guard Agency (Frontex)—and a greatly expanded mandate 
(European Parliament and Council Regulation 2016b/1624). The Agen- 
cy’s new mission continues its previous one, with the difference that 
Frontex can now review the work of the member states to a much 
greater extent. It is also able to deploy its own operational personnel 
in emergency situations, and it has a clearer mission to fight crime and 
terrorism than before. In connection with this expanded mandate, more- 
over, its budgetary resources have been significantly strengthened. Two 
aspects of the new Frontex are (1) a stronger and more explicit focus 
on return as a central part of border-guarding, through the establish- 
ment of ‘integrated border management’ and (2) an explicit sharing of 
responsibility for this integrated management between the member states 
and the Agency (although the formal responsibility for border-guarding 
still rests with the member states): ‘European integrated border manage- 
ment should be implemented as a shared responsibility of the Agency and 
the national authorities responsible for border management’ (Regulation 
2016b/1624, recital 6). Integrated border management has four parts: 
external border controls; measures in third countries; cooperation with 
third countries; and measures within the Schengen Area, including return 
policies. The aim is to integrate border management at the national and 
EU levels. The reform goes a long way towards bringing migration and 
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border control to the EU level, through the expanded mandate given to 
Frontex. 

Three years after the ‘new’ Agency was established, another major 
step was taken in the common management of the external borders, as 
Frontex underwent yet another institutional reform. The main mission 
of the Agency was largely the same in 2019 as had been set out in 
Regulation 2016/1624. The difference resided in the Agency’s opera- 
tional capacity, which was greatly expanded with European Parliament 
and Council Regulation 2019/1896 on the European Border and Coast 
Guard, a uniformed force was established: the ‘standing corps’. A corre- 
sponding new long-term budget commitment was made, adding to the 
already growing budget of the agency, which has increased continually 
since 2005 and even more rapidly since 2014: from only six million euros 
in 2005 and 114 million euros in 2015, to 333 million euros in 2019, 
reaching 845 million euros in 2023 (Frontex 2005; 2014; 2019; 2023b). 
Its budget and personnel are furthermore slated to continue growing, 
with the goal of reaching 10,000 people in the standing corps by 2027, 
of whom 3000 will be Frontex staff (Frontex, 2023a). At the time of 
writing (the spring of 2023), approximately 2000 people are employed 
by Frontex, of whom approximately half belong to the standing corps. In 
the Agency’s own words, this is a historical event: 


For the first time in history, the European Union has its own uniformed 
service—the European Border and Coast Guard standing corps. Trained 
by the best and equipped with the latest that technology has to offer, 
Frontex border and coast guards are ready for challenges at the borders... 
. (Frontex, 2023a) 


The standing corps share many tasks with the national border-control 
authorities. For example, they have the right to check ID documents, 
patrol border crossings, and permit or refuse entry to the EU. This new 
operational capacity must be understood as part of an even stronger focus 
on return policies. This is emphasised in the 2019 regulation, which 
states that increasing the resources and strengthening the mandate of 
the Agency is being done ‘with a view to ensuring effective external 
border control and significantly stepping up the effective return of irregular 
migrants’ (European Parliament and Council Regulation 2019/1896, 
recital 8; author’s emphasis). 
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From a political-science perspective, it is remarkable how little debate 
the establishment of the European standing corps has occasioned in 
public, political, or academic debate. If we take Sweden as an example, 
the Frontex standing corps was mentioned only once in the Swedish press 
during the first year after the adoption of the regulation that established 
the new force in 2019, when the Swedish police and coast guard partici- 
pated in a Frontex operation in Greece. Nor did the creation of the corps 
result in any political debate to speak of in Sweden. (Of the 359 articles in 
the Swedish press in October-December 2019 that mentioned Frontex, 
not one was primarily about the expansion of the Agency.)! This is despite 
the fact that the practical and symbolic implications of this expansion for 
the relationship between national sovereignty and European supranation- 
alism are far-reaching. Uniformed police and military are usually seen 
as an exclusive prerogative of the sovereign state. The establishment of 
such forces at the European level, therefore, raises many questions about 
how this has become possible, and what it will lead to in the long run. 
Do the standing corps set an example that may end up being extended 
to other types of uniformed missions on a European basis? In this case, 
the member states have prioritised streamlining control over the external 
borders over keeping said control as an exclusively national task. The 
member states, through the European Council, have thus agreed with 
the European Parliament that joint border surveillance is needed and that 
the question of the mandate is subordinate to getting the task done. 

In addition, the reform of Frontex in 2016 and its subsequent expan- 
sion in 2019 must be understood in light of the internal border controls 
that several member states introduced during the ‘refugee crisis’ of 2015, 
and which they have continued since. One of the main arguments for the 
continuation of internal border controls proffered by the member states 
that use them has been that such controls are necessary as long as ‘defi- 
ciencies at the external borders’ remain (Pettersson Fürst, 2023a). The 
expansion of Frontex can thus be seen as a response to the demands of 
these member states, as well as a way of relieving the countries (such 
as Greece and Italy) that due to their geographical location have been 
tasked with the greatest responsibility for controlling the Union’s external 
borders. 


l Author’s own calculations. 
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Regulation 2019/1896 states that the goal of Frontex is to manage the 
external borders effectively. As mentioned, this involves a clear focus on 
preventing irregular migration and countering cross-border crime. The 
opening paragraph, however, adds that ‘/a/t the same time, it is neces- 
sary to act in full respect for fundamental rights and in a manner that 
safeguards the free movement of persons within the Union’ (Regulation 
2019/1896, recital 1; author’s emphasis). Furthermore, the introduction 
states that: 


The extended tasks and competence of the Agency should be balanced with 
strengthened fundamental rights safeguards and increased accountability 
and liability, in particular in terms of the exercise of executive powers by 
the statutory staff. (Regulation 2019/1896, recital 24) 


The European Council and the European Parliament were thus aware 
when they adopted these regulations and increased the Agency’s opera- 
tional capacity, that such an expansion was not without risks for funda- 
mental rights. Any government agency, regardless of policy area, that 
expands quickly in such a short time runs a significant risk of developing 
organisational problems. When migration is concerned, moreover, the 
issue of legality and the protection of fundamental rights become even 
more important, since the actions of the agency have direct consequences 
for people’s lives. 

The expansion of Frontex’s mandate has not been without problems. 
Since 2019, the Agency has been accused of engaging in the illegal 
‘pushback’ of refugees in the Mediterranean, where Frontex personnel 
have forced refugees out of European territory, thereby hindering their 
right to seek asylum and to obtain an individual trial (Luyten, 2022). 
Frontex has also been extensively investigated by OLAF (the European 
Anti-Fraud Office) for irregularities in the management of its resources. 
Among other things, this resulted in the resignation of Fabrice Leggeri, 
executive director of the Agency, with immediate effect in April 2022. 
On 18 October 2022, moreover, the European Parliament voted against 
granting discharge for the 2020 Frontex budget, due to the scale of 
the irregularities committed (European Parliament, 2022). Much of the 
existing research on the EU’s structures and policies for guarding its 
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external borders points to the problem of the intermingling of humani- 
tarian and security-policy objectives in the Agency’s work in the Mediter- 
ranean—where, according to the UNHCR, between 1500 and 5000 
people died each year between 2014 and 2021 (UNHCR, 2022). 

Stumpf (2006) has coined the term ‘crimmigration’ to describe the 
intermingling that occurs when more and more immigration-related 
actions are treated as crimes. The problem with this conflation is that all 
migrants are viewed as potential criminals, while actions by humanitarian 
organisations are criminalised (Mainwaring & DeBono, 2021). In this 
way, migration has become increasingly securitised: that is, it is treated 
more and more as a security problem rather than a humanitarian one, 
and migrants are increasingly described as a threat to Europe’s internal 
security. This serves to legitimise a trend towards ever-stricter measures 
to prevent people from crossing the outer borders into Europe. This is 
not, however, a uniquely European development; on the contrary, the 
securitisation of migration and the continual hardening of border policies 
and barriers is a global trend (Pettersson, 2020). For example, border- 
related deliberations on the UN Security Council have not only increased 
dramatically but their focus has also shifted—from the establishment and 
legitimisation of borders to questions of border security, control, and 
management (Simmons, 2019). An estimated 80 border walls, moreover, 
have been built around the world—more than ever before in modern 
history (Vallet, 2020). 

A further aspect of how the EU’s external border controls have devel- 
oped in recent years is the increased importance placed on border policies 
of externalisation. Externalisation means that external border control is 
moved away from the location of the actual border, often through agree- 
ments with neighbouring countries. An example of externalisation can 
be seen in how the United States supports Mexico with equipment and 
training for border guards in exchange for increasing surveillance by 
Mexico of its southern border, the object being to prevent people from 
proceeding north through Mexico to the United States (Galemba et al., 
2019; Walker, 2018). The same principle applies to the EU’s agreements 
with states that act as transit countries for migrants on their way to 
Europe, such as Algeria, Libya, Morocco, and Turkey (Mainwaring & 
DeBono, 2021; Pacciardi & Berndtsson, 2022). The agreement of this 
kind that has occasioned the most comment is the one that the EU 
concluded with Turkey in 2016, which charged the latter country with 
stopping people (mainly from Syria) from entering Europe via Turkey. 
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The point of externalisation from the EU’s perspective is that it shifts 
border control away from EU territory, thereby reducing the number 
of people crossing the EU’s external border. However, like any other 
type of border control, externalisation does not address the reasons why 
people try to cross the border—it just moves the problem out of the 
sight of Europe. As a means of preventing the entry of asylum-seekers, it 
has therefore been called an ‘extremely fragile’ strategy (Borevi, 2022). 
One problem raised by critics of externalisation is that it places responsi- 
bility for refugees with countries known for not respecting human rights. 
Another problem is that the demand for increased border controls in 
transit countries can create problems for mobility between the transit 
countries and their neighbours—including for residents of border regions 
who are not migrants, as they too are prevented from crossing the borders 
(Pastore & Roman, 2020). The EU’s externalisation of migration control 
has also been criticised for neo-colonialism, since the EU uses its power 
to put pressure on countries in Africa—such as by making aid conditional 
on stricter migration controls. 


THE BORDER-CONTROL INDUSTRY 
AND THE DIGITISATION OF EU BORDERS 


So far in this chapter, I have shown how political decisions in the 2010s 
and early 2020s sought to tighten control over Europe’s borders. At the 
national level, this has occurred through the reintroduction by member 
states of temporary border controls vis-a-vis their European neighbours. 
At the European level, it has taken place through expanded cooperation 
in the surveillance of the EU’s external borders, with the expansion of 
Frontex’s mandate and resources. What these processes have in common 
is that they both result from and reinforce a trend whereby border policy 
and the management of borders have become increasingly linked to the 
issue of European security: there has been a securitisation of policy in 
connection with borders and migration (see, for example, Huysmans, 
2000; Léonard & Kaunert, 2020; Moreno-Lax, 2018). This means that 
border guards are increasingly held out as the answer to very different 
types of problems, such as the reception of asylum-seekers and the fight 
against pandemics. 

One development in border-security policy is the creation of various 
digital systems for coordinating and streamlining the surveillance of the 
Union’s borders. These are intended for use by both national and joint 
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authorities. Since the Schengen Agreement began, several such systems 
for surveillance and border control have been developed, and they are in 
use or about to be put into use. These shared systems collect and manage 
large amounts of information on border crossings, and they allow member 
states to exchange such information with each other. These systems can 
all be said to have been developed to compensate in part for the risks 
that each member state takes with open internal borders. As mentioned 
above, free internal movement requires member states to have great 
confidence in each other’s contribution to external border control. The 
central systems for joint border surveillance and migration control are the 
Schengen Information System (SIS)—which has existed for a long time 
but has recently been expanded—and three newer systems: VIS, a system 
for exchanging Visa information; the Entry-Exit System; and Eurodac, a 
database for asylum applications. 

The way in which such systems change border control in the EU is 
exemplified by the Entry-Exit System (EES). This is an automated digital 
system, not yet operational, that was planned to be put in use in May 
2023 in order to replace existing procedures with stamps in passports. 
According to the European Commission, this new digital system will be 
more time-efficient; it will provide systematic information about border 
crossings; and, unlike current procedures, it will enable the systematic 
detection of travellers who have overstayed their permitted time within 
the Schengen Area (European Commission, n.d.). Historically, Frontex 
has primarily focused on ‘illegal immigration’: i.e., on people who cross 
the border irregularly, even though a large proportion of those staying 
irregularly in the EU do so after having entered regularly. It is very 
hard to know how many are ‘visa-overstayers’—1.e., who have remained 
in the Schengen Area after their permitted (visa-free or visa-regulated) 
time has expired (Hansen & Pettersson, 2021). However, one develop- 
ment in recent years—not least since Frontex was assigned the additional 
task of ‘significantly increasing returns’—has been that ‘illegal stays’ have 
also come into focus (a development enabled by the introduction of new 
systems such as the Entry-Exit System). Created to register all third- 
country nationals who cross an external EU border in a regular manner, 
this new digital technology affords new means of controlling move- 
ment in the EU after entry as well—which means that overstayers can 
increasingly be made subject to Frontex’s securitisation of migrants (see 
Hansen & Pettersson, 2021). 
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Other digital systems have been expanded or developed recently. An 
example of this is the Schengen Information System (SIS), which allows 
national authorities to share or to search for information regarding for 
example wanted or missing persons, and which provides recommenda- 
tions for action when wanted persons are found. In 2018, a series of 
new rules were adopted for the SIS, which among other things reflect the 
new ambition to increase returns. The changes, which became operational 
in March 2023, include making return decisions part of the informa- 
tion available in the common information system (European Commission, 
2023b). As mentioned above, the budget for Frontex has been dramati- 
cally increased in recent years. The Agency’s mission and resources have 
been expanded (it has its own ships now, for example), enabling it 
to assist member countries with equipment. Progressively greater finan- 
cial resources are thus being put into border-control infrastructure. As 
mentioned earlier, this trend is by no means unique to the European 
context; similar patterns can be observed in many other countries, which 
also devote substantial resources to fortifying and guarding their borders. 
As new technology develops, novel and ever more advanced ways of 
controlling borders become available. Providing the EU (and other states) 
with equipment for border control is a large and growing industry. 
Drones, thermal-imaging cameras, and biometric technology (such as 
facial recognition) are just some of the equipment in which the EU is 
investing in order to strengthen its capacity to monitor borders (Dodds, 
2021). The economy that has developed around border security has been 
called a ‘border-industrial complex’, where political demand and industrial 
development reinforce one another. Dodds cites the European expansion 
of border control as an example of this complex, where the border- 
control industry has blossomed as a result of increased governmental 
spending, and where both the expansion of Frontex and the development 
of several new digital systems for border control will require investments 
in (digital) infrastructure worth hundreds of millions of euros. The big 
winners from this, Dodds contends, are European data companies; while 
the EU and other states that expand their digital border-surveillance 
systems are locking themselves into intricate and costly digital infrastruc- 
tures. This lock-in effect is worth noting for several reasons: (1) because 
of the risks with digital systems, which are often vulnerable for example 
to data breaches; (2) because there are risks with all surveillance that can 
encroach on the integrity of the population; and (3) because it is recog- 
nised within border research that stricter border controls do not act as 
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the deterrent they are intended to be. In this regard, border controls 
are useful as a political tool—it is thought to show vigour and resolve 
to invest in ‘increasing security’—but they have no impact on the under- 
lying causes of migration. Instead, the imposition of more difficult border 
barriers usually prompts people to resort to more dangerous routes. It 
also favours organised human smuggling, which is exactly what the EU 
says it wants to stop with the help of more advanced methods of border 
control. 


STRICTER BORDER CONTROLS ARE No 
QUICK FIX FOR COMPLEX PROBLEMS 


In this chapter, I have discussed three parallel and interconnected trends 
in European border policy: the imposition of internal border controls by 
several member states; the expansion of external border controls; and the 
expansion of technical systems aimed at facilitating border control. The 
migration crisis of 2015-16 and the COVID-19 pandemic in 2020 both 
led member states to impose internal border controls to a much greater 
extent than they had before. Due to this reaction, described by some 
as a ‘sovereignty reflex’ (Somer et al., 2020) and a ‘knee-jerk reaction’ 
(Wolff et al., 2020), it may be that the same measures will be taken in 
future crises as well. That is, member states may come to regard more and 
more political problems as border problems, and internal border controls 
as a useful tool for dealing with them. This is in line with the politici- 
sation of borders in general. The use of internal border controls poses 
a major challenge to the Schengen Agreement, inasmuch as it suspends 
freedom of movement within the EU (albeit temporarily). Since several 
countries have continued to apply their controls after 2015—far beyond 
what Schengen regulations allow—the internal border controls also chal- 
lenge the legitimacy of those regulations. The issue of EU borders is more 
than a matter of policy or management. Control over territorial borders 
is strongly linked to national sovereignty and to the idea of the sovereign 
state as a clearly bounded territorial unit. EU membership, therefore, has 
always made for a certain amount of tension in the relationship between 
national self-determination and supranational integration. The ability of 
member states to introduce internal border controls, then, illustrates the 
complex relationship between national sovereignty and integration in the 
EU. 
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As discussed in this chapter, it is clear that border politics has come to 
play a central role in the process of European integration. The reintro- 
duction of internal border controls poses a major challenge to European 
integration, as it undermines internal freedom of movement. In crises 
where risks were connected with control over borders—as during the 
refugee crisis and the COVID-19 pandemic—it became clear that the 
member states often give priority to national territorial control. At the 
same time, these crises resulted in a wave of new political decisions 
regarding border controls, border-surveillance systems, and not least the 
expansion of Frontex. There are no indications that internal re-bordering 
has led to decreasing levels of cooperation; and even when member states 
have introduced internal border controls, they have often done so while 
stressing the importance of European cooperation. In terms of the theo- 
retical framework presented at the beginning of this chapter, it can be said 
that we have partly seen a re-bordering of the internal borders—both in 
the use of internal border controls and in the development of more shared 
systems for monitoring third-country nationals who are present within 
the borders of the EU. We have also seen a re-bordering of the external 
borders, through the expansion of Frontex, the externalisation of border 
controls, and the development of digital border-control systems. A re- 
bordering of both the internal and the external borders, then, has taken 
place. The trends discussed in this text can therefore be said to place 
developments in EU border policy clearly in the defensive-integration 
corner. 

In light of this, a first recommendation for action would be to clarify 
the rules in the Schengen Borders Code, so that they reflect the intentions 
of the member states regarding the possibility of introducing internal 
border controls. Such a process is already underway. In December 2021, 
the European Commission presented a proposal for changes in the 
Schengen rules (European Commission, 2021). The adoption of these 
new rules, however, has been stalled since then, and as of September 
2023, they are yet to be adopted. The Commission recommends in 
this proposal that internal border controls be understood as temporary 
and that other methods of control—e.g., more police controls in border 
areas—be used instead. The idea of replacing border controls with more 
scattered police controls has been criticised, among others by the Swedish 
government, on the grounds that it is incompatible with other legis- 
lation, and also on the grounds that actual border controls are more 
effective. The new bill also seeks to clarify and strengthen demands on 
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the member states, by requiring those that introduce internal border 
controls to communicate this in greater detail to the EU and the other 
member states. The proposed changes include new criteria for when 
internal border controls are to apply, as well as requirements for risk anal- 
ysis on the part of member states that introduce such controls. The aim, 
among other things, is to prevent citizens who live in border regions and 
who often cross borders from suffering unnecessarily. The question that 
remains is whether the proposed changes will be adopted and whether 
they will be sufficient to get the member states which have continued to 
use internal border controls since 2015 to stop extending them for new 
periods. 

Regarding the second developmental trend, it is clear that the member 
states have agreed to devote greater resources and effort to the identi- 
fication and prevention of irregular border crossings, and to finding and 
turning away more people who have entered EU territory without permis- 
sion. As both researchers and human rights organisations have shown, 
the risk is great that such policies will contribute to the criminalisation of 
actions that were previously seen as humanitarian, such as safeguarding 
the right to seek asylum or helping refugees who have crossed borders 
irregularly. Another major risk intimately connected with the expansion of 
large digital surveillance and information-sharing systems is that the ever- 
stricter border policies—the overall purpose of which is purportedly to 
protect the member states’ own populations—will have negative effects on 
those very populations. Border controls, both internal and external, are 
not neutral: they often involve ethnic profiling, which also affects persons 
who are EU citizens but who do not belong to the majority ethnic popu- 
lation. Such controls are also often time-consuming, and thus disruptive 
of traffic in integrated EU regions. A second recommendation is there- 
fore to closely monitor the infrastructure being built for surveilling the 
borders, so as to ensure that it does not restrict the personal integrity 
of EU citizens or their freedom of movement. As the external borders 
become harder, moreover, it is important to establish and maintain the 
functionality of safeguards for the right to asylum, especially in view of 
the advancing process of externalisation, which often stops people who 
are fleeing their homes long before they approach EU territory. 

In practice, it is difficult to ‘succeed’ with harder borders. There is 
no obvious endpoint to the expansion of border-control infrastructure, 
and the more border control that is done, the more it comes to be seen 
as a solution to a range of problems of varied origins. Yet, since border 
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controls do not address the core problems that cause migration—such 
as wars, inequality, and climate change—there is no upper limit to how 
many resources can be spent on border controls. A final recommendation 
is therefore to consider carefully what the opportunity costs of expanded 
border controls are, and what direction we think European integration 
should take. The risk is that harder borders will be seen as a one-size-fits- 
all solution to global problems that are much more complex. However, 
if defensive integration is the way forward, then the safeguarding of free 
internal movement becomes imperative, for much of the EU’s legitimacy 
with its citizens lies in the benefits attendant upon freedom of movement. 


REFERENCES 


Bartolini, S. (2005). Restructuring Europe: Centre formation, System Building 
And Political Structuring between The Nation-State and the European Union. 
Oxford University Press. 

Borevi, K. (2022). Immigration and Asylum in the EU: A Resilient policy 
for integration? In Bakardjieva Engelbrekt, A., Ekman P., Michalski, A. and 
L. Oxelheim (eds.) Routes to a Resilient European Union: Interdisciplinary 
European Studies (pp. 195-218). Springer. 

Borzel, T. A., & Risse, T. (2018). From the Euro to the Schengen Crises: 
European integration theories, politicization, and identity politics. Journal of 
European Public Policy, 25(1), 83-108. 

Brekke, J. P., & Staver, A. (2018). The Renationalisation of migration policies in 
times of crisis: The case of Norway. Journal of Ethnic and Migration Studies, 
44(13), 2163-2181. 

Casella Colombeau, S. (2020). Crisis of Schengen? The effect of two ‘migrant 
crises’ (2011 and 2015) on the free movement of people at an internal 
Schengen Border. Journal of Ethnic and Migration Studies, 46(11), 2258- 
2274. 

European Commission. (2021). Proposal for a regulation of the European parlia- 
ment and of the council amending regulation (EU) 2016/399 on a union 
code on the rules governing the movement of persons across borders (COM/ 
2021/891 final). Strasbourg: European Commission. 

European Commission. (2023a). Temporary Reintroduction of Border Control: 
Full list of MS notifications of the temporary reintroduction of border control 
at internal borders. https://home-affairs.ec.curopa.eu/policies/schengen-bor 
ders-and-visa/schengen-area/temporary-reintroduction-border-control_en. 
Accessed Sept 12, 2023. 

Dodds, K. (2021). Border Wars: The Conflicts That Will Define Our Future. 
Ebury Press. 


2 EU BORDER POLICY: ENHANCED BORDER SECURITY ... 45 


Eilstrup-Sangiovanni, M. (2021). Re-bordering Europe? Collective action 
barriers to ‘Fortress Europe.’ Journal of European Public Policy, 28(3), 
447-467. 

European Commission. (2022). Directorate-general for communication, (2022). 
Public Opinion in the European Union: Summer 2022. European Commission. 

European Commission. (2023b). What is SIS and how does it work? | Migration 
and Home Affairs https://home-affairs.ec.europa.eu/policies/schengen-bor 
ders-and-visa/schengen-information-system/what-sis-and-how-does-it-work_ 
en. Accessed Sept 12, 2023. 

European Commission. (n.d.). Emtry/Exit System (EES)|Migration and 
Home Affairs. https: //home-affairs.ec.europa.eu/policies /schengen-borders- 
and-visa/smart-borders/entry-exit-system_en. Accessed Sept 12, 2023. 

European Communities (EC) (2000). Agreement between the Governments of 
the States of the Benelux Economic Union, the Federal Republic of Germany 
and the French Republic on the gradual abolition of checks at their common 
borders, 14 June 1985. OJ L 239, 22.9.2000, 13-18. 

European Council. (2004). Council regulation (EC) No 2007/2004 of 26 
October 2004 establishing a European Agency for the Management of Oper- 
ational Cooperation at the External Borders of the Member States of the 
European Union. OJ L 349, 25.11.2004, 1-11. 

European Parliament and Council. (2016). Regulation (EU) 2016/399 of the 
European Parliament and of the Council of 9 March 2016 on a Union Code 
on the rules governing the movement of persons across borders (Schengen 
Borders Code) (codification), OJ L 77, 23.3.2016, 1-52. 

European Parliament and Council. (2016). Regulation (EU) 2016/1624 of the 
European Parliament and of the Council of 14 September 2016 on the Euro- 
pean Border and Coast Guard and amending Regulation (EU) 2016/399 of 
the European Parliament and of the Council and repealing Regulation (EC) 
No 863/2007 of the European Parliament and of the Council, Council Regu- 
lation (EC) No 2007/2004 and Council Decision 2005/267/EC. OJ L 251, 
16.9.2016, 1-76. 

European Parliament and Council. (2019) Regulation (EU) 2019/1896 of the 
European Parliament and of the Council of 13 November 2019 on the Euro- 
pean Border and Coast Guard and repealing Regulations (EU) No 1052/ 
2013 and (EU) 2016/1624. OJ L 295, 14.11.2019, 1-131. 

European Parliament. (2022). Frontex: MEPs refuse to discharge EU border 
agency over its management in 2020. https://www.europarl.europa.cu/ 
news/en/press-room/20221014IPR43210/frontex-meps-refuse-to-discha 
rge-eu-border-agency-over-its-management-in-2020. Accessed Sept 12, 2023. 

Frontex. (2005). Budget 2005. https://prd.frontex.europa.eu/document/bud 
get-2005/, Accessed October 25, 2022. 


46 J. PETTERSSON FURST 


Frontex. (2014). Budget 2014. https://prd.frontex.europa.eu/document/bud 
get-2014/, Accessed October 25, 2022. 

Frontex. (2019). Voted budget 2019. https://prd.frontex.europa.eu/document/ 
voted-budget-2019/. Accessed October 25, 2022. 

Frontex. (2023a). Standing corps. https://frontex.europa.eu/about-frontex/sta 
nding-corps/standing-corps/. Accessed September 12, 2023. 

Frontex. (2023b). Voted budget 2023. https://prd.frontex.europa.eu/doc 
ument/voted-budget-2023/. Accessed January 4, 2024. 

Galemba, R., Dingeman, K., DeVries, K., & Servin, Y. (2019). Paradoxes 
of protection: Compassionate repression at the Mexico-Guatemala Border. 
Journal on Migration and Human Security, 7(3), 62-78. 

Genschel, P., & Jachtenfuchs, M. (2021). Postfunctionalism reversed: Solidarity 
and Rebordering During the COVID-19 Pandemic. Journal of European 
Public Policy, 28(3), 350-369. 

Groenendijk, K. (2004). Reinstatement of controls at the internal borders of 
Europe: Why and against whom? European Law Journal, 10(2), 150-170. 
Guild, E. (2021). Schengen borders and multiple national states of emergency: 
From refugees to terrorism to COVID-19. European Journal of Migration 

and Law, 23(4), 385—404. 

Hansen, F., & Pettersson, J. (2021). Contradictory migration management? 
Differentiated security approaches to visa overstay and irregular border 
crossings in the European Union. European Security, 31(1), 117-134. 

Heinikoski, S. (2020). Covid-19 bends the rules on border controls—yet another 
crisis undermining the Schengen acquis? FILA Briefing Paper, 281. 

Huysmans, J. (2000). The European union and the securitization of migration. 
JCMS: Journal of Common Market Studies, 38(5), 751-777. 

Jones, R. (2016). Violent borders: Refugees and the right to move. Verso. 

Léonard, S., & Kaunert, C. (2020). The securitisation of migration in the Euro- 
pean Union: Frontex and its evolving security practices. Journal of Ethnic and 
Migration Studies, 48(8). 

Longo, M. (2018). The politics of borders : Sovereignty, security, and the citizen 
after 9/11. Cambridge University Press. 

Luyten, K. (2022). Addressing Pushbacks at the EU’s External Borders. Euro- 
pean Parliamentary Research Service, October. https://www.europarl.europa. 
eu/RegData/etudes/BRIE/2022/738191/EPRS_BRI(2022)738191_EN. 
pdf. Accessed Sept 12, 2023. 

Mainwaring, C, & DeBono, D. (2021). Criminalizing solidarity: Search and 
rescue in a Neo-Colonial Sea. Environment and Planning c: Politics and Space, 
39(5), 1030-1048. 

Moreno-Lax, V. (2018). The EU humanitarian border and the securitization of 
human rights: The ‘rescue-through-interdiction/rescue-without-protection’ 
paradigm. Journal of Common Market Studies, 56(1), 119-140. 


2 EU BORDER POLICY: ENHANCED BORDER SECURITY ... 47 


Pacciardi, A., & Berndtsson, J. (2022). EU border externalisation and security 
outsourcing: Exploring the migration industry in Libya. Journal of Ethnic and 
Migration Studies, 48(17), 4010-4028. 

Pastore, F., & Roman, E. (2020). Migration policies and threat-based extraver- 
sion. Analysing the impact of European externalisation policies on African 
polities. Revue Européenne Des Migrations Internationales, 36(1), 133-152. 

Pettersson Fürst, J. (2023b). Differentiated implementation of controls: The 
internal border regimes of Schengen. Politics and Governance, 11(3), 68-78. 

Pettersson Fürst, J. (2023a). Defensive integration through cooperative re- 
bordering? How member states use internal border controls in Schengen. 
Journal of European Public Policy, 1-23. 

Pettersson, J. (2020). Higher fences and wider nets ? Global trends in bordering 
policies. UI Paper, 2020(2). 

Rhinard, M. (2019). The Crisisification of policy-making in the European union. 
Journal of Common Market Studies, May 2017, 1-18. 

Schimmelfennig, F. (2021). Rebordering Europe: External boundaries and inte- 
gration in the European union. Journal of European Public Policy, 28(3), 
311-330. 

Scipioni, M. (2017). Failing forward in EU migration policy? EU integration 
after the 2015 Asylum and migration crisis. Journal of European Public Policy, 
25(9), 1-19. 

Simmons, B. A. (2019). Border rules. International Studies Review, 21(2), 256- 
283. 

Simmons, B. A. (2017). The Built Environment: State Presence at Border Crossings 
in the Modern World. https://papers.ssrn.com/abstract=3251398 

Somer, M. De, Tekin, F., & Meissner, V. (2020). Schengen under Pressure: 
Differentiation or Disintegration? (No. 7; EU IDEA Policy Papers, Issue 7). 

Stumpf, J. P. (2006). The crimmigration crisis: Immigrants, crime, and sovereign 
power. American University Law Review, 56(367), 1689-1699. 

UNHCR. (2022). No End in Sight. https://storymaps.arcgis.com/stories/075 
02a24ce064.6bb9703ce96630b15fa. Accessed September 12, 2023. 

Vallet, E. (2020). State of border walls in a globalized world. In A. Bissonnette & 
É. Vallet (Eds.), Borders and border walls: Insecurity, symbolism, vulnerabilities 
(pp. 7-24). Routledge. 

Votoupalova, M. (2018). Schengen in crisis? Why subjective critique matters. 
Central European Journal of International and Security Studies, 12(3), 10-34. 

Votoupalova, M. (2019). The wrong critiques: Why internal border controls 
don’t mean the end of Schengen. New Perspectives, 27(1), 73-99. 

Walker, M. (2018). The other U.S. border? Techno-cultural-rationalities and 
fortification in Southern Mexico. Environment and Planning A, 50(5), 
948-968. 


48 J. PETTERSSON FURST 


Wolff, S., Ripoll Servent, A., & Piquet, A. (2020). Framing Immobility: 
Schengen governance in times of pandemics. Journal of European Integration, 
42(8), 1127-1144. 

Yuval-Davis, N., Wemyss, G., & Cassidy, K. (2019). Bordering. Cambridge, UK: 
Polity. 


Open Access This chapter is licensed under the terms of the Creative Commons 
Attribution 4.0 International License (http://creativecommons.org/licenses/ 
by/4.0/), which permits use, sharing, adaptation, distribution and reproduction 
in any medium or format, as long as you give appropriate credit to the original 
author(s) and the source, provide a link to the Creative Commons license and 
indicate if changes were made. 

The images or other third party material in this chapter are included in the 
chapter’s Creative Commons license, unless indicated otherwise in a credit line 
to the material. If material is not included in the chapter’s Creative Commons 
license and your intended use is not permitted by statutory regulation or exceeds 
the permitted use, you will need to obtain permission directly from the copyright 


holder. 


Check for 
updates 


CHAPTER 3 


The Return of Borders in the World 
Economy: An EU-Perspective 


Fredrik Sjöholm 


INTRODUCTION 


Almost 20 years ago, Thomas Friedman (2005) described in his best- 
selling book how the world appeared to be “flat” with no major barriers 
to the movement of goods and people between countries. National 
borders were said to be a relic of a bygone era and of no practical signifi- 
cance. This was in many ways a fair and accurate description of the world 
as it was at the time of writing, but it was also the end of an era of ever- 
increasing globalization. Two events in 2016 provided definitive proof 
that this was the case. In June, the United Kingdom voted to leave the 
European Union (EU), a lengthy process, as it turned out, that was not 
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completed until more than three years later. On the other side of the 
Atlantic, in November of the same year, Donald Trump was elected Presi- 
dent of the United States after campaigning on the slogan “Make America 
great again”, which would be achieved through more inward-looking 
economic policies. 

These developments reflect a return to the importance of geographical 
borders, both between the EU and the rest of the world, as well as within 
the EU. More specifically, trade between the EU and the rest of the world 
faces higher tariffs and more of other types of trade barriers, and trade 
within the EU has also encountered obstacles, such as trade in medicine 
and health-related products during the coronavirus pandemic. The seeds 
of this development were sown decades ago. Already in the 1990s, we 
started to see a change with the emergence of anti-globalization move- 
ments backed by both intellectuals (e.g., Klein, 2000) and violent groups 
that literally fought for their ideas in Genoa, Seattle and Gothenburg. 
The gradual impact of these ideas meant that for the first time in decades, 
globalization seemed to stall. In particular, after the 2008-09 financial 
crisis, an increasing number of countries started to introduce various 
types of trade barriers, in stark contrast to the trade liberalization of the 
previous decades (Evenett & Fritz, 2019). 

The EU has a tradition of promoting a rules-based and open trade 
policy. This stance is being challenged by the protectionist measures intro- 
duced in both the US and China. An aggravating factor is that the World 
Trade Organization (WTO) has been damaged by international conflicts. 
At the same time, we are also seeing increased protectionism within the 
EU, which in turn can damage the very foundations of the Union. 

This chapter ventures to unravel a perplexing question: In light of 
these transformative events and the rise of protectionist measures, how 
should the EU navigate its trade and economic policies? Particularly, does 
the EU’s burgeoning emphasis on a selective industrial policy, favouring 
certain sectors over others, risk stunting its growth and prosperity? Or 
should the Union reconsider its stance and steer towards embracing an 
open, rules-based global trade regime? 

The main argument of this chapter is that the EU’s emerging strategy 
of a more active industrial policy, whereby authorities select compa- 
nies and industries for special support and protection from competition, 
is negative for growth and prosperity. Instead, the EU should open 
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its borders. This applies to both internal borders, to ensure a well- 
functioning internal market, and external borders, to work for a global 
open and rules-based trade regime. 

This chapter relates to the book’s overall theme of borders by 
discussing the reasons for the decline of globalization, the increasing 
importance of borders and the implications for the EU. I start by showing 
how globalization has stalled and continue with a discussion of what 
drives globalization, which is then used as a basis for explaining current 
developments. Developments in the EU are largely influenced by what 
is happening in China and the US, which is why I discuss the view on 
globalization in these two countries in the next two sections. The chapter 
then continues with a description of the shift in the view of globalization 
that can be discerned in the EU, after which a concluding section offers 
a number of different policy recommendations. 


THE ERA OF EVER-INCREASING GLOBALIZATION IS OVER 


The decline of globalization is illustrated, for example, by the devel- 
opment of world trade in Fig. 3.1. World trade rose from just under 
30% of world income (GDP) in 1970 to just under 40% in 1990. With 
the collapse of the Soviet Union and the progress of market economies 
around the world, world trade then increased to 60% in 2007. The 2008- 
09 financial crisis caused a sharp but rather short-lived decline in trade. 
However, after the upturn in 2010, the share has stagnated, being 57% 
in 2021, roughly the same level as in 2005. Part of the global decline 
in trade is due to the COVID-19 pandemic, but it is worth noting that 
the share of trade declined even before the pandemic. There are excep- 
tions to the general pattern of a relative decline in international trade, 
including in the EU where trade has increased slightly after the financial 
crisis (Sjöholm, 2023). 

A very large share of international trade is carried out by multinational 
companies, which have been a key player in globalization. Figure 3.2 
shows foreign investments by multinational companies as a share of GDP. 
These grew quite modestly from 1970 to 1990. As with international 
trade, direct investment as a share of GDP then increased, reaching over 
5% in 2007. The financial crisis brought a decline to around 3% of GDP 
and investments have since stagnated or even decreased in importance. 

When discussing the rise and fall of globalization, it is crucial to first 
understand what drives it. As Baldwin (2006) elucidates, the development 
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of globalization can be broadly segmented into two overarching determi- 
nants. The first revolves around the political will for augmented global 
integration; the strength of a nation’s inclination for trade and integration 
directly dictates its engagement level. This political intent subsequently 
shapes a nation’s tariffs and trade barriers. The second determinant 
pertains to the capability to transfer goods and services across borders, 
often steered by technological advancements. The drive for global inte- 
gration has surged since the mid-twentieth century, with the creation of 
the EU exemplifying this trend. The EU has successfully implemented 
a plethora of measures and reforms to promote the seamless movement 
of capital, labour, goods and services across member states. According to 
Moravesik (1998), the EU’s accomplishments include not only economic 
integration but also the enhancement of political stability and the estab- 
lishment of shared regulations and standards, making it a benchmark 
for integration worldwide. These achievements have clearly served as an 
inspiration for other regions, prompting the development of integration 
projects like ASEAN in Southeast Asia, NAFTA (now USMCA) in North 
America and Mercosur in South America. 

Parallel to increased regional integration, such as the EU, there has 
been a significant effort to increase global integration. This has been 
supported by the establishment and work of international organizations 
such as the WTO (formerly GATT), which has been successful in reducing 
tariffs and trade barriers between its member countries. The political 
will to increase trade and reduce protectionism has both political and 
economic explanations. In particular, the creation of the EU had the 
stated aim of preventing future wars through greater economic integra- 
tion in Europe. In terms of economic explanations, it became increasingly 
clear in the decades after World War II that increased growth and living 
standards were difficult to achieve with protectionist economic policies. 
This shift in thinking about international integration has been gradual. 
In the 1950s and 1960s, many academics and politicians advocated a 
development strategy based on domestic industrial expansion under the 
protection of high import tariffs (Krueger, 1978). The experience with 
this so-called import substitution policy was in many places very negative, 
leading countries to open up to trade and capital flows. This is a develop- 
ment we have seen since the 1990s in some of the world’s most populous 
countries such as China, India, Brazil and Indonesia and which has had a 
major impact on global production and trade patterns. 
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Technological progress and improved infrastructure are other impor- 
tant determinants of the increased globalization. Moving goods and 
services between countries requires affordable transportation. About 80% 
of world trade is carried by sea and the development of container traffic 
has greatly reduced transportation costs and increased trade (Bernhofen 
et al., 2016). Similarly, the deregulation of air travel in many countries 
since the 1980s has led to increased trade in goods that need relatively 
fast transport. 

The development of information and communication technologies 
(ICT) has also had a major impact on trade. In particular, it has opened up 
trade in services, which was previously very difficult as proximity between 
production and consumption was necessary. Before the digital revolution, 
it was said that anything that can be packed in a box can be traded, 
nowadays it is anything can be sent as an attachment to an email. 

Falling transport costs and the development of ICT services have also 
affected the way companies organize their activities. Multinational compa- 
nies in particular have fairly complex structures. Production chains have 
developed where different components are produced in different coun- 
tries, leading to increased efficiency and reduced costs. The production 
of components usually takes place both in the company’s own foreign 
plants and in independent companies. Overall, this has led to an increase 
in the volume of trade but also to a change in the structure of trade, with 
more trade in inputs and relatively less trade in finished products. Finally, 
a significant share of world trade takes place between multinational 
companies’ establishments located in different countries. 


Wuy HAS THE POLITICAL WILL CHANGED? 


The discussion above highlights the importance of technology and polit- 
ical will in the development of globalization. So why has globalization 
stagnated? It is not because of technological developments, which on the 
contrary continue to open up new sectors for international trade (e.g., 
Baldwin, 2016). Instead, the political will for globalization has dimin- 
ished and in some places been replaced by much more inward-looking 
policies. This leads to the next question—why are we seeing a change in 
the political attitude towards globalization? 

A first attempt at approaching the issue is provided in Fig. 3.3, which 
shows the shares of three regions in the world economy: Europe, the 
US and Fast Asia. Europe and the US each accounted for just over a 
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third of the world economy in 1970 and East Asia only 14%. The share 
of the latter region increased continuously until the mid-1990s when it 
stabilized at a level of around 20-25%. After the financial crisis of 2008- 
09, East Asia’s share increased again and was about one-third of the world 
economy in 2020. At the same time, the shares of Europe and the US 
have decreased to around 25% each. Asia’s increased relative size is largely 
due to China’s high growth. Between 1979, when the country started 
reforming, and 2021, growth has averaged 9% per year, which in turn has 
led to China’s share of the world economy increasing from around 2 to 
17% over the same period. 

This change has had both political and economic effects. On the polit- 
ical side, it is clear that in recent years China has pushed its global interests 
harder. China has advanced its positions in the South China Sea, increased 
pressure on Taiwan and crushed the relative freedom of Hong Kong. The 
repression of Uyghurs and other minority peoples can be added to this 
development, which has led to increased geopolitical conflicts. This is 
one reason behind a more cautious approach to globalization in many 
countries. 

The economic development also reflects significant changes in produc- 
tion pattern. After joining the WTO in 2001, China’s exports increased 
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sharply. In ten years, China’s share of world exports increased from less 
than 5% to more than 15%. This led to major socio-economic gains but 
also to structural changes. Above all, much of the industrial production 
has moved out of Europe and the US to China. In the literature, the 
concept of job polarization has been established to denote a development 
where low- and high-wage jobs increase their share of total employ- 
ment and middle-wage jobs decrease in importance. Such developments 
have been documented in many countries (e.g., Heyman, 2016). While 
the trend has, somewhat surprisingly, had a modest impact on income 
inequality in most EU countries, it has meant that parts of the workforce 
in the US and UK, for example, have seen their real wages fall.? 

This job polarization has had political consequences. At a general level, 
we see that populist parties have grown in importance in a large number 
of countries on many continents (Rodrik, 2017). Within EU member 
states, around one-fifth of citizens vote for what can be characterized 
as populist parties. In 2022, the election of Giorgia Meloni as Prime 
Minister of Italy was a sign that populism continues to thrive in Europe. 

The existing research literature does not show that increased globaliza- 
tion always increase support for populist parties (Bergh & Kärnä, 2021), 
but there are studies on individual countries that find a causal relation- 
ship between globalization and various specific political effects that are 
sometimes referred to as populism (e.g., Dippel et al., 2015). In partic- 
ular, Autor et al. (2020) show that it led to increased political polarization 
in the US. Their results show that the surge in Chinese imports to the 
US has affected voters’ political preferences. More specifically, Democratic 
voters in districts negatively affected by Chinese imports have become 
more left-leaning in their views. Even stronger is the effect on Repub- 
lican voters in districts affected by the import shock, who have moved to 
the right to the Tea Party movement and to the Donald Trump camp. 

Another study by Colantone and Stanig (2018) finds that globaliza- 
tion contributed to Brexit. International trade was not debated in the 
election campaign. The major issue was rather national self-determination 
from Brussels, as evidenced by the Yes-side’s motto “Bring back control.” 
But the negative view of the EU was very much influenced by economic 
factors, which in turn were affected by globalization. Imports from China 
negatively affected parts of the population and led these people to vote 


l Data on income distribution in the EU can be found at Furostat https://ec.europa. 
eu/eurostat. 


3 THE RETURN OF BORDERS IN THE WORLD ECONOMY ... 57 


relatively strongly in favour of leaving the EU. In the election, 52% of 
the population voted in favour of leaving, but there were large differ- 
ences between different parts of the UK. More specifically, the share of 
yes-votes was high in regions that produced goods that competed with 
Chinese imports. This was the case, for example, in the traditional indus- 
trial towns in central and northern England. At the other end of this 
spectrum is London, whose labour market was hardly affected at all by 
Chinese imports and where the no-vote was in the vast majority. Of 
course, the EU has nothing to do with Chinese imports, which may make 
the voters’ choice seem illogical. A reasonable explanation is that both 
imports and the EU were associated with globalization, which evokes 
negative associations in those parts of the population affected by its 
negative aspects. 

The war in Ukraine has also affected the EU’s approach to trade and 
borders. In particular, the war has resulted in the closure of the border 
with Russia. Many EU member states are refusing entry to Russian citi- 
zens. Perhaps even more importantly, the trade boycott against Russia 
and Belarus was introduced fairly soon after the outbreak of the war and 
has since been tightened in various stages. Before the war, Russia was 
the EU’s fifth-largest trading partner. At the same time, the EU was the 
largest trading partner for Russia, Belarus and Ukraine. This means that 
the trade boycott against Russia and Belarus has a significant impact on 
the economies of these countries, as described by Becker and Aslund in 
their chapter. It also means that the trade liberalizations with Ukraine that 
started before the war and deepened in 2022 are important and of more 
than symbolic value. 

Finally, the change in economic policies in the EU depends to some 
extent on the development in China and the US. Both these countries 
have become increasingly inward-looking, which has had a direct effect 
on the EU. We therefore continue by discussing below how views on 
globalization have evolved in China and the US. 


Tue US Turns Its BACK ON THE WORLD 


Donald Trump has always seen trade as a way to move income and jobs 
between countries, and he entered the 2016 election campaign with a 
clear protectionist line (Jones, 2021). More specifically, his core instinct 
seems to be that any trade deficit is due to other countries manipulating 
prices and exchange rates, thereby stealing income and jobs from the US. 
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If there were any doubts whether Donald Trump would actually imple- 
ment protectionist policies, they were dispelled almost immediately after 
he took office. On his first day, he withdrew from negotiations on a free 
trade area in the Pacific region. This alone was not so controversial. Pres- 
ident Barack Obama had failed to gain support for the plans during his 
presidency and Hillary Clinton said during the presidential campaign in 
2016 that she was willing to scrap the project. However, this was only the 
beginning of a policy that drastically changed US trade policy. In 2017, 
a renegotiation of the Free Trade Agreement with Canada and Mexico 
(NAFTA) was initiated. President Trump was unhappy that the US was 
running trade deficits with both Mexico and Canada and made the usual 
claim that it was costing the country jobs and revenue. 

New protectionist programs followed (Bown & Kolb, 2020). In 2018, 
for example, tariffs were imposed on almost all steel and aluminium 
imports, all under the slogan “If you don’t have steel you don’t have 
a country.” This affected a wide range of countries on many conti- 
nents. Other types of protectionist measures were also introduced, and 
the most significant trade dispute was with China. Donald Trump succes- 
sively imposed high tariffs on almost all imports from China. The average 
tariff on Chinese imports rose from around 3 to 24%. China responded 
by raising tariffs on US imports from around 7 to 26%. The trade conflict 
was about to escalate out of control when, in 2019, the parties reached 
an agreement that cooled the worst of the conflict and stabilized the situ- 
ation, albeit at a high protectionist level. More specifically, the average US 
tariff on Chinese imports was then around 20% and the average Chinese 
tariff on US imports around 19%. But the deal was deeply problematic by 
design. In particular, it included quantitative import targets for Chinese 
imports from the US. In other words, China committed to import certain 
specific products ofa certain value from the US. One difficulty with such a 
procedure is that it is not states but companies that trade with each other 
and it is not obvious that there are American companies that want to sell 
these products to China and Chinese companies that want to import. An 
even more problematic aspect of quantitative targets is that they obviously 
risk affecting other countries’ exports to China. 

The change in US trade policy has resulted in economic costs for the 
US and the rest of the world. Import tariffs imposed by large countries 
such as the US are theoretically paid for either by domestic consumers 
who have to pay more for imported goods and services, or by foreign 
producers who may be forced to reduce prices when demand falls. Studies 
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show that in the case of the US, prices have been passed on to Amer- 
ican consumers (Amiti et al., 2019; Redding et al., 2019). When import 
prices go up, workers cannot consume as much as before. Real wages 
and welfare for US citizens have therefore declined. The idea behind 
the policy was possibly that higher prices could be a cost worth taking 
if the number of American industrial jobs increased. But prices have risen 
without much job creation, and Amiti et al. (2019) estimate that each 
new job has costed $195,000 in reduced welfare, or about four times the 
average annual income of steelworkers, an occupational category often 
mentioned in the US trade policy debate. 

The biggest cost of US protectionist policies is the erosion of the rules- 
based trading system that has successfully governed international trade 
over the past decades. US policy changes have been in direct conflict with 
the WTO rules system: the US has threatened Mexico with import tariffs 
unless its migration policy is changed, pressured South Korea to impose 
voluntary export restrictions on steel, used security arguments to impose 
tariffs and violated the WTO principle of non-discrimination between 
members when China was pressured to impose quantitative targets on 
US imports. 

Canada, the EU, China and Mexico have in turn responded by 
imposing their own tariffs on imports from the US, tariffs that also violate 
WTO rules. The consequence is that the WTO is playing a diminishing 
role in world trade. There are, of course, other reasons for the WTO’s 
decline, such as its apparent difficulty in reaching new multilateral trade 
agreements. The latest round of negotiations, the Doha Round, has been 
ongoing since 2001. But the trade war has made it even more difficult 
for the WTO to operate. So has another US practice that cripples the 
WTO’s operations—blocking the appointment of new judges, which is 
necessary to resolve trade disputes between member countries. The US 
has traditionally been reluctant to let decisions affecting it to be made 
by an international court. One way to hinder the court’s work is to veto 
new judges to replace those who leave. This procedure was already used 
on a few occasions during President Obama’s time in office but was used 
more consistently and wholeheartedly by President Trump. Nowadays, 
the WTO dispute settlement mechanism does not work. 


2 One reason for the importance of the steel industry in US trade policy is that this 
industry is important in swing states, states that are particularly important to win in US 
elections (Bown, 2019). 
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President Joe Biden can be said to have put forward a new ideo- 
logical basis for his foreign policy, talking about making a common 
cause with other democracies (Wong & Swanson, 2022). This policy has 
been reinforced by the Ukraine war. But Biden also talks about making 
life easier for the middle class by encouraging American companies to 
bring back production from China in particular, a clearly protectionist 
policy. Tariffs imposed by President Trump remain in place, and no real 
broader attempts to return to the situation before the trade wars have 
been initiated. Rather, new trade barriers are being introduced, such 
as a ban on exports of high-tech goods to China and on the import 
of goods produced in whole or in part in Xinjiang, a province where 
Chinese authorities commit abuses against the indigenous population 
(Zenz, 2019). Furthermore, the US continues to block the work of the 
WTO. Thus, the US protectionism introduced under President Trump 
remains in place and there are no clear indications in 2023 that the 
situation is about to change. 


THE CHINESE WALL 


It is hardly surprising that China is the main target of the US in its 
changing trade policy. The EU, the US and many other individual coun- 
tries are united in their dissatisfaction with China’s trade policy. When 
China joined the WTO in 2001, there was a relatively broad expectation 
that the country would take further steps to liberalize and become more 
of a market economy. This has not been the case and the country is char- 
acterized by a state capitalist system that is difficult for the WTO to deal 
with and which is causing great irritation to the outside world. 

The first problem is the large subsidies paid to Chinese companies, 
which means that companies from other countries do not compete on 
equal terms. These subsidies are most evident in the case of state-owned 
enterprises, which are of great importance in China. For example, of 
the world’s 500 largest companies in 2020, 130 were Chinese, a sharp 
increase from only 15, fifteen years earlier (Huang & Véron, 2022). 
Even though private Chinese companies have increased their share of the 
list, state-owned enterprises still dominate the list with about 75% of the 
number of companies and 80% of the revenue. 

State-owned enterprises are often pressured by the authorities to 
achieve objectives other than purely economic ones, such as avoid laying 
off workers or participate in different types of projects. In return, the 
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company gets access to a variety of support from the authorities. Private 
companies also receive support if they follow government instructions. 
Since the Chinese state controls access to land and capital, for example, 
this is rational behaviour on the part of companies. 

One consequence of the system is that, due to subsidies, a very large 
surplus capacity has been built up in Chinese industry, which depresses 
world market prices and affects foreign companies (Lai, 2021). The mech- 
anism behind the excess capacity is in turn a result of the Chinese political 
system pushing for more and more investment to sustain economic 
growth (Chen et al., 2021). Chinese leaders at all levels need to deliver 
high growth to advance within the state bureaucracy. Ideally, growth in 
their own region, city or district should be higher than growth elsewhere. 
Pushing companies to sell more is difficult, but pushing for increased 
investment in machinery, premises and technology is more feasible. The 
result, as mentioned above, is an industrial capacity that far exceeds what 
can actually be sold on the domestic market or exported. 

Another problem concerns the lack of transparency, which makes it 
difficult for the WTO to intervene. An illustrative example is China’s 
production of aluminium products. Coal production is subsidized, which 
leads to lower prices for aluminium. In turn, aluminium producers 
are prohibited from exporting their production, which leads to lower 
prices for Chinese users of aluminium, that is, producers of various 
aluminium products. Finally, exporters of aluminium products pay lower 
taxes than other Chinese companies. Taken together, these measures 
constitute a significant but hard-to-identify subsidy for Chinese exporters 
of aluminium products and a negative competitive situation for foreign 
producers. Similar arrangements exist in other industries. 

The third major problem concerns technology issues. Accusations that 
China improperly appropriates foreign technology are regularly made by 
other countries. It is common for less developed countries to use foreign 
technology in their industrialization efforts. What makes the Chinese case 
different from the experience of many other countries is that the state 
is said to be (more) involved and that technology transfer to Chinese 
firms is said to be institutionalized. There are often requirements that 
foreign companies cooperate with local Chinese companies, use local 
subcontractors, conduct research and development in China and use the 
latest technology in their Chinese operations. Overall, the requirement 
for technology and local Chinese partners is said to lead to the diffusion 
of firm-specific technology to Chinese competitors. 
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There is reason to believe that China will become more inward-looking 
in the future. The “Made in China 2025” strategy launched in 2015, 
and the “Dual Circulation” strategy included in the 14th five-year plan 
for 2021-2025, stress that China will become less dependent on the 
outside world by producing more inputs and especially more technolog- 
ically sophisticated products. In reality, China’s dependence on foreign 
markets has already decreased. For example, the share of exports in GDP 
has halved in the last 15 years to a modest 17%. Chinese economic policy 
aims to enable the country to make the difficult transition from a middle 
to a high-income country. China should become less of a country with 
a competitive ability to assemble imported inputs into finished products 
for export. Instead, the domestic share of value added will increase. This 
requires significant technological upgrading. The hope is that Chinese 
high-tech companies will emerge and grow as a result of an appropriate 
combination of subsidies and protection (Sjöholm and Lundin, 2010). 


THe EU TURNS [INWARD 


Developments in the US and China have affected the EU and its approach 
to globalization. In the case of China, the European view is that there is 
no level playing field and that China, through subsidies and trade barriers, 
unfairly favours domestic companies at the expense of European compa- 
nies. Furthermore, increased US protectionism has led to European tariffs 
on imports from the US and, perhaps more importantly, to a reduced 
belief in free trade. Contributing to the rise of protectionism is also the 
view in some quarters that large state-led industrial initiatives in China and 
the US, which include protection from foreign competition, are successful 
and should be replicated in the EU. 

Traditionally, the EU has advocated free trade, although there are 
exceptions, such as agricultural policy. The EU has also been a driving 
force in global trade liberalization and the development of the WTO. 
Finally, over the last 20 years, the EU has concluded bilateral trade agree- 
ments with Chile, Egypt, Georgia, Israel, Japan, Mexico, South Korea, 
Ukraine, Singapore, Canada, South Africa, Vietnam and New Zealand. 

But the situation has changed. Some important trade liberalization 
negotiations collapsed in the second half of the 2010s, most notably the 
2016 free trade agreement negotiations with the US and Canada. Nego- 
tiations with China have also encountered difficulties. A 2020 investment 
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agreement has faced increased political resistance and has in 2023 not yet 
been approved by EU member states. 

The EU also broke its tradition of promoting a rules-based trading 
system when it responded to rising protectionism in the US by imposing 
tariffs on US imports. Under the leadership of European Commission 
President Ursula von der Leyen, the EU has moved in a more inter- 
ventionist and protectionist direction. The European Commission talks 
about tariffs on imports from countries that subsidize their production, 
while advocating an industrial policy that will foster successful companies 
in sectors considered to have high growth potential. The EU has also 
increasingly talked about taking into account a variety of issues, such as 
child labour and the environment, in its trade policy. 

The war in Ukraine has contributed to a growing concern in the EU 
about being dependent on vital imports from authoritarian countries. The 
dependence on Russian oil and gas led to a severe energy crisis after 
the war broke out and imports from Russia declined (see Becker and 
Aslund, Chapter 7, this volume). Similar concerns are increasingly voiced 
over imports from China, and there is a discussion on the possibilities of 
moving production home to the EU or to more friendly countries (Gold- 
berg and Reed, 2003). This is one example of how trade and security 
issues are increasingly intertwined. 

An increased degree of introspection in the EU is even more due to 
the fact that China and the US appear to be successful in some areas 
of their industrial policies. As mentioned earlier, China has used subsi- 
dies and other measures to support domestic companies, and in the US, 
government industrial policy has also become more important. A general 
concern in the EU is that its companies are perceived as lagging behind 
competitors in other countries, in particular in so-called high-tech indus- 
tries. An increased focus on industrial policy is seen in the early 2020s 
both in the EU and in individual member states. The fact that these 
sentiments are heard in France is in line with a long tradition in the 
country, but it is surprising to hear similar arguments in Germany. In 
2019, Germany launched a strategic plan for German and European 
industries (Altmeier, 2019). The plan focuses mainly on the manufac- 
turing industry rather than, for example, the service industry, and the 
policies advocated are strongly interventionist (Zettelmeyer, 2019). 

More specifically, the plan mentions quantitative targets for the size of 
the industry. For Germany, the target is 25% of GDP and for the EU 
20%, an increase from the current 23% and 14% respectively. These are 
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high figures for countries at such high-income levels. In comparison, the 
share in the US is about 12%. 

The plan aims to achieve the objective of a larger industrial sector 
through a number of measures (Zettlemeyer, 2019, p. 1). 


e Purchases of inputs will be increasingly sourced from companies 
within the EU. Value chains will therefore be regional rather than 
global. 

e Companies that are considered particularly important will receive 
various forms of support. For example, it is proposed that competi- 
tion law be changed to make it easier for these companies, even if it 
means less competition in the European market. 

e Foreign takeovers of domestic companies can be stopped by the state 
buying up shares in private companies. 

e Key industries should be identified and supported. 


The above measures represent a significant regime change in the Euro- 
pean view of what the market should stand for and what is the role of 
the state. It also implies a changed view of globalization where openness 
to trade and foreign direct investment is replaced by a more inward- 
looking policy. Exactly how much of the measures that actually will be 
implemented is uncertain, but it is clear that the idea of a more interven- 
tionist industrial policy has gained a foothold and is spreading across the 
Union. It is also interesting that the measures are not based on market 
failures, a standard argument for state interventionism. Rather, there is a 
more fundamental belief in the ability of the state to bring about changes 
in a positive direction, changes that private industry is not believed to 
be able to bring about on its own. That this would be the case seems 
highly uncertain. Identifying future important projects is difficult for both 
the state and companies, but the latter are much better at dismantling 
unsuccessful initiatives (Zettlemeyer, 2019, p. 11). When the state makes 
targeted investments that do not pay off, various interest groups tend to 
make it difficult to dismantle the project in question. 

The European Commission’s 2020 industrial policy strategy echoes 
many of the German proposals. Again, the emphasis is on selective pack- 
ages of measures to target certain companies and industries. In terms of 
strategic industries that the EU wants to focus on, important raw mate- 
rials, batteries, hydrogen, processors and semiconductors, industrial data, 
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cloud and e-services and circular plastics are mentioned (Flam, 2021, 
p. 4). It is questionable how many of these industries have the poten- 
tial to be competitive in the EU. A likely future global overcapacity in 
for instance semiconductors will be a difficulty for European production 
and in the case of batteries the market seems to be able to meet demand 
without government subsidies (2b7d). 

In 2022, the US’ introduction of the Investment Reduction Act (IRA) 
stirred unease within the European Union. Aimed at significant cuts in 
greenhouse gas emissions, the IRA positions the US closer to its 50% 
reduction goal by 2030. The IRA subsidizes purchases of electric vehicles, 
clean-tech production and production of carbon-neutral fuels, exclu- 
sively for US producers (Kleinman et al., 2023). This exclusion, however, 
contravenes World Trade Organization regulations. 

The EU is anxious that the IRA might catalyse a shift of clean-tech 
production to the US, lured by subsidies and low energy prices. This 
anxiety is pronounced in the automobile industry, given the IRA’s poten- 
tial to slash US electric car production costs by 20%, thereby threatening 
EU’s car exports and possibly leading European manufacturers to move 
operations to the US (Kleinman et al., 2023). Thus, while the EU appre- 
ciates the US’s renewed environmental commitments, it fears potential 
damage to its green sectors (Holtzhausen, 2023). In response, the EU has 
launched initiatives like the “Green Deal Industrial Plan” and the “Net 
Zero Industry Act,” providing support comparable to the US’s support 
of its green industries. 

In addition to internal support initiatives, the EU is also exploring 
external measures to safeguard its green industries and ensure a level 
playing field. One notable mechanism is the proposal of the EU’s Carbon 
Border Adjustment Mechanism (CBAM), commonly referred to as “cli- 
mate tariffs.” Designed as a part of the European Green Deal, the CBAM 
aims to impose taxes on carbon-intensive products imported from coun- 
tries with less stringent environmental regulations, thereby discouraging 
European companies from relocating to such countries and importing 
back into the EU. The rationale is to prevent “carbon leakage”, where 
companies might move to countries with laxer emissions standards. By 
doing so, the EU intends to protect its green sectors from unfair compe- 
tition while simultaneously encouraging other nations to elevate their 
environmental standards (European Parliament, 2021). 

It is evident from the above discussion that the EU has glanced at 
developments in China and the US and advocates a more active industrial 
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policy and a more restrictive trade policy. The argument that political 
decisions should govern industrial production and choice of technology 
has been increasingly used. An alternative strategy for the EU could be 
based on improving the business environment through general measures 
but without hindering trade and foreign direct investment. 

Improving the functioning of different markets would be positive for 
European competitiveness and growth. This could include aspects such as 
competition law, intellectual property rights and digital services legislation 
(Flam, 2021, p. 2.). In particular, competition should be strengthened 
as it is the basis for growth and development. Companies that rely on 
government support and protection from foreign competition tend to 
spend too little time developing their business. Large industrial invest- 
ments also tend to favour large and already established companies and 
disadvantage small and midsize enterprises. This is a further argument 
that politics works against a dynamic business community. 

One way to create the necessary pressure for change is to ensure that 
the internal market works as intended with full freedom for goods, capital, 
people and services to move across national borders. Signs of various 
restrictions on freedoms are beginning to emerge in the second half of the 
2010s. For example, the migration crisis in 2015 led to the reintroduction 
of border controls within the EU, while the pandemic crisis led countries 
to introduce new travel restrictions and stop the export of goods that were 
considered particularly important, such as medicines and medical equip- 
ment. In the case of the trade freeze, countries seemed to learn from the 
cost of this type of policy and in the later stages of the pandemic trade 
flowed more normally, but the fact that a fundamental aspect of the free 
market could be compromised at all is a cause for concern. Work is now 
underway in the EU to prevent similar measures in future crises. 

Another discussion in the EU focuses on trade in services. More 
specifically, work is underway to harmonize regulations around services 
markets, which would facilitate trade. Other areas would also benefit from 
more harmonization in order to deepen and improve integration and the 
functioning of the common market. 

Making the single market work better is important. But it is also impor- 
tant to work towards a better functioning and more rules-based global 
economy. As noted above, the WTO is facing major problems and a 
number of different measures are likely needed if the world is to return to 
a rules-based trading system. It is in the EU’s interest that this happens, 
which means that a thoughtful and coherent strategy from the Union is 
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needed. The EU has historically been important to the global trading 
system and can hopefully play a leading role in addressing the major 
challenges that exist. 

The problems cannot be solved with the existing rules; a major change 
is needed (Mavroidis & Sapir, 2021). Changing the WTO will not be 
an easy task, not only because of developments in recent years but also 
because the organization has grown to include more than 160 countries 
with different interests and preferences. 

Multilateralism, joint commitments by all member countries, is an 
important part of the WTO guidelines. However, it is likely that a larger 
number of agreements with groups of member countries will be neces- 
sary. There is nothing to prevent such agreements as long as they do 
not adversely affect other members. Such work is already taking place 
in a number of areas. More specifically, in 2017, working groups were 
established between different countries focusing on reforms in various 
trade-related areas: e-commerce; trade in services; investment frameworks; 
and internationalization of small businesses (Hoekman & Sabel, 2021). 
Different countries are involved in the different working groups. For 
example, the EU and China are in all four groups while the US is only in 
one (e-commerce). The advantage of this approach is that it allows coun- 
tries to cooperate in different areas rather than liberalizing all trade, as is 
the case in many other free trade agreements. 

China’s entry into the WTO has been problematic. The WTO’s rules 
are not designed to deal with state capitalist systems like China’s. Further- 
more, the belief that China would change and become like any other 
market economy country has been proven wrong. On the contrary, China 
under Xi Jinping is moving towards less market economy and more of 
state control and governance. This was made clear at the 20th Party 
Congress of the Chinese Communist Party in Beijing in October 2022. 
The desire to increase self-sufficiency and reduce dependence on the 
outside world was clear, as was the emphasis on continuing to develop 
capacity for domestic innovation and technology. 

Again, the WTO fails to address more unconventional protections 
for domestic industry. It seems necessary to address this shortcoming, 
in particular, to create an effective mechanism to prevent subsidies to 
domestic firms (Wu, 2018) and to counteract various types of “theft” 
of foreign technology (Branstetter, 2018). In their research, Mavroidis 
and Sapir (2021) show that both phenomena are particularly associated 
with China. Pressure has therefore increased since China’s entry to create 
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an effective WTO to tackle a new type of trade barrier (Payosova et al., 
2018). The US trade war with China has shown that unilateral action is 
costly and rather ineffective, which is a lesson for the EU. 

At the same time, one should be aware that it is not easy to change the 
regulatory framework in this direction. State-owned enterprises, where 
government subsidies are significant, are not covered by the WTO frame- 
work, which means that the role of these companies must be explicitly 
put on the table and included in the reform process (Ahn, 2021). Natu- 
rally, this is a development that China may well oppose. Furthermore, 
subsidies of various kinds are present not only in China but also in 
Japan, the US and the EU. These may be industrial subsidies, which are 
rapidly increasing in importance, not least in the EU, but also agricultural 
subsidies that are important in many countries. Removing these subsi- 
dies would improve global welfare, but this is politically very difficult to 
achieve (Evenett & Fritz, 2019). Increased imports resulting from the 
removal of subsidies will hit some groups hard and these groups will do 
what they can to politically secure their livelihoods. 

When it comes to forced technology transfer, the problems are perhaps 
even greater. Many observers doubt that the WTO can deal with the issue 
(Mavroidis & Sapir, 2021). 

Furthermore, a functioning dispute settlement mechanism needs to be 
put back in place. Over the years, around 600 trade disputes have been 
handled by the WTO, but as described above, the process has collapsed 
(see also Hoekman & Mavroidis, 2021). It is important that the US stops 
blocking this activity. It should be noted, however, that for this to happen, 
reforms of the WTO are required, roughly along the lines described 
above. The fact that the US is blocking the Dispute Settlement Body 
is, at least in part, due to the WTO’s inability to handle different types of 
conflicts, and countries other than the US have also expressed dissatisfac- 
tion with the situation (Bown, 2019; Fiorini et al., 2019). Finally, even 
if new judges were appointed, the dispute settlement mechanism cannot 
be expected to play the same role as before. Many countries use trade 
barriers that violate WTO rules. This in turn means that these countries 
are likely to be wary of taking other countries to the WTO court. Other- 
wise, the accused countries are likely to respond with the same action 
(Evenett & Fritz, 2019). Again, this shows the complexity of the problem 
and a solution will require many different types of measures. 
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REMOVE BORDER BARRIERS FOR A SUCCESSFUL EU 


Political attitudes towards globalization have changed in many parts of 
the world. From a positive to a more sceptical one. As a result, tariffs 
and trade barriers have increased. For the rest of the decade, the devel- 
opment of globalization will be determined by the evolution of political 
will and technological developments. New technologies, such as digital- 
ization and AI, open up for trade in new products and industries, and 
these developments are largely beyond the control of politicians. Tech- 
nological developments may therefore compensate for a lack of political 
will. 

However, relying on technological progress is too defensive a strategy. 
The trend towards stronger internal and external borders that Johanna 
Pettersson Fiirst highlights in her chapter in this volume is also evident in 
international trade. A continued trend towards less globalization makes 
the world poorer (Irwin, 2019), since less international specialization and 
less competition are negative for growth and welfare. The EU therefore 
needs to intensify its efforts to open both internal and external borders. 

With regard to internal borders, a much greater focus is needed on 
improving the functioning of the internal market. Ensuring the free move- 
ment of people, capital and goods is the most important thing the EU can 
do to ensure future growth and prosperity. The tendencies towards new 
trade barriers that were evident during the pandemic should be pushed 
back. Similarly, proposals for an active industrial policy inspired by devel- 
opments in China and the US are not the way forward. Selective selection 
and support of certain companies and industries by public authorities is 
a strategy that has been tried in many parts of the world. The negative 
experiences of such policies are well documented. 

Ensuring the functioning of the internal market is important but not 
enough. The EU benefits from open global markets. Furthermore, as 
China and the US turn increasingly inward, the EU needs to step up 
and take greater responsibility for global trade liberalization. The chal- 
lenge is great and requires a focused effort to both establish new trade 
agreements, particularly with the US and to revitalize the WTO. 
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CHAPTER 4 


The Boundaries of the Internal Market In- 
and Outside the EU 


Marja-Liisa Oberg 


INTRODUCTION 


Russia’s full-scale invasion of Ukraine! has led to the enlargement of 
NATO as well as, potentially, the European Union (EU), with Moldova 
and Ukraine being granted candidate status in 2022. Moldova and 
Ukraine’s candidate status is based on an ambitious agenda of integra- 
tion with the EU via association agreements (AAs) concluded in 2014 
and 2016, respectively. The AA/Deep and Comprehensive Free Trade 
Areas (DCFTAs) are characterized by close cooperation with the EU by 
means of the non-Member States’ adoption of the EU’s acquis in relevant 
areas in exchange for access to the EU’s internal market. Third-country 
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integration in the EU via norms transfer offers a possibility for the Union 
to expand its sphere of influence, whereas for third countries it provides 
an opportunity for deep cooperation with the Union in preparation for 
membership or as an alternative thereto. 

The expansion of the internal market to the neighbouring countries 
by means of norms export is a significant element of the EU’s foreign 
policy towards the neighbourhood. Norms export also constitutes a 
crucial external dimension of individual policy sectors, such as energy and 
transport. Since AAs, through which the export of norms usually takes 
place, also aim to facilitate integration into the EU’s political community, 
the agreements assume a security policy aspect that is particularly illus- 
trated by the political developments surrounding the conclusion of the 
EU-Ukraine AA/DCFTA (Van der Loo, 2016). The EU’s post-Brexit 
relationship with the United Kingdom and its relationship with Ukraine 
and Moldova after the currently raging war suggest that discussions about 
the participation of non-EU Member States in the internal market and its 
significance for EU integration on a broader plane are as crucial as ever. 

This chapter examines how the expanded boundaries of the EU’s 
internal market affect the Union’s role as a regional power. The chapter 
argues that the expansion of the internal market offers third countries 
a solid opportunity to identify themselves as belonging to the wider 
European community and ensures their long-term commitment to the 
European integration project. The chapter begins with an account of 
the importance of the internal market within the EU. It is followed 
by a discussion on the significance of the internal market in the EU’s 
external relations with a particular emphasis on the EU’s neighbourhood 
and the role of association agreements as preparatory stages to (poten- 
tial) membership. The chapter concludes with a discussion on the extent 
to which integration through internal market acquis can constitute a 
sustainable alternative to membership. 


DEFINITION AND MEANING 
OF THE INTERNAL MARKET WITHIN THE EU 


The underlying economic ideal of the EU is the creation of an ‘inte- 
grated economy in which the factors of production, as well as the fruits 
of production, can move freely and without distortion, thus achieving 
a more efficient allocation of resources and a more perfect division of 
labour’ (Opinion of Advocate General Jacobs in Joined Cases C-92/ 
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92 and C-326/92 Phil Collins EU:C:1993:276, point 10). Within the 
framework of these broad principles, ample scope is left to both the 
Member States and the Court of Justice of the EU (CJEU) to determine 
the exact shape of the single market, thereby determining the breadth and 
depth of market integration within the EU. 

The concept of the internal market comprises rights and principles. 
First, the definition provided in Article 26(2) of the Treaty on the Func- 
tioning of the EU (TFEU) focuses on the four fundamental freedoms— 
the free movement of goods, persons, services and capital. Second, the 
Preamble to the TFEU makes references to fair competition between 
undertakings. Third, regulation of the relationship between the market 
participants is further underpinned by the principles of non-discrimination 
and equality. 

The concept of the internal market is flexible as well as constantly 
evolving. Pescatore (1981) has classified the components of the internal 
market acquis in accordance with their legislative, political and judicial 
origins. The acquis consists of primary and secondary law, policy instru- 
ments and jurisprudence of the CJEU that shed light on the functioning 
and establishment of the internal market. 

The legislative acquis includes a body of legally binding and non- 
binding acts; the founding Treaties of the EU and their amendments; 
secondary law comprising regulations, directives, decisions, recommen- 
dations and opinions; the internal acts of the EU’s institutions, inter- 
institutional agreements as well as international agreements concluded by 
the EU. 

The political acguis comprises legally non-binding acts, such as the 
political objectives of the Treaties, as well as various resolutions, declara- 
tions, positions, guidelines and principle, including decisions and agree- 
ments adopted by the European Council and the Council. Despite 
not being legally enforceable, non-binding acts can have certain legal 
consequences. 

The third category, judicial acquis consists of the jurisprudence of the 
EU’s judiciary. The latter is a source of fundamental principles framing the 
Union’s legal order, such as the principles of direct effect and primacy of 
EU law but also effectiveness and unity. 

The regulatory framework governing the EU’s internal market thus 
includes all primary and secondary law, political instruments and jurispru- 
dence of the EU courts regarding the establishment and functioning 
of the internal market. The latter includes the four freedoms as well as 
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overarching provisions on, for example, competition, environment, social 
policy, consumer protection and fundamental rights to the extent that 
they have a connection to the internal market (Öberg, 2020). 

Within the European integration project, the internal market plays a 
central role. The foundations for the internal market were laid in 1957 
with the conclusion of the Treaty establishing the European Economic 
Community (EEC) between the then six Member States. The common 
European market was not created as an independent goal, but rather 
as a means of achieving the wider purpose of the Union, which was to 
increase economic prosperity through ‘an ever closer association between 
the peoples of Europe’ (Preamble, EEC Treaty). Neither the EEC Treaty 
nor the subsequent amending treaties provided a clear definition of the 
common market. Kapteyn and VerLoren van Themaat have defined the 
common market as ‘a market in which every participant within the 
Community in question is free to invest, produce, work, buy and sell, 
to supply or obtain services under conditions of competition which have 
not been artificially distorted wherever economic conditions are most 
favourable’ (Kapteyn & VerLoren van Themaat, 2008, p. 127). The defi- 
nition includes the four fundamental freedoms—the free movement of 
goods, services (including the freedom of establishment), persons and 
capital and provisions on competition. 

During the 1970s and 1980s, the common market experienced a 
period of stagnation. As an attempt to give impetus for increased inte- 
gration, the Single European Act, which entered into force in 1987, set 
a deadline of 31 December 1992 for the completion of the ‘internal 
market’. The European Commission’s 1985 White Paper had outlined 
the actions necessary to achieve that goal accompanied by a precise 
timetable (European Commission, 1985). The White Paper was excep- 
tionally detailed and contained a total of 279 legislative initiatives to 
remove trade barriers between the Member States. However, despite high 
ambitions and partial success, the internal market could not be completed 
by the set deadline. While efforts continued, the European Commis- 
sion stressed that the legal framework of the internal market essentially 
requires the addition of other policy instruments, first and foremost a 
single currency, marking the transition from a common market to a mone- 
tary union. Subsequently, the European Commission (1997) published 
the ‘Action Plan for the Single Market ‘ (CSE (97) 1 final) focusing 
on four strategic objectives: (1) increasing the effectiveness of existing 
regulations by improving their implementation, enforcement and problem 
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solving; (2) addressing significant market distortions in the fields of taxa- 
tion and competition; (3) removing barriers to market integration in 
individual sectors and (4) strengthening the role of citizens by abolishing 
internal borders within the Union and strengthening the social dimension 
of the single market. 

Since the 1990s, the European Commission no longer pursues its 
original goal of ‘completing’ the internal market. In the 2000s, the Euro- 
pean Commission instead began to emphasize the dynamic nature of the 
internal market and its need to adapt to changes over time. This new 
perspective takes the internal market beyond the idea of removing barriers 
to cross-border trade. Instead, as presented in European Commission 
(2007) Communication ‘A Single Market for the Europe of the Future’ 
of 20 November 2007 (COM (2007) 724 final), it supports the need 
for the internal market to respond to the challenges of globalization and 
increased competition, new economic, environmental and societal chal- 
lenges and the enlarged Union. The principles underlying the internal 
market remain relevant. Their application, however, must be adapted to 
new realities and the right balance must be struck between a borderless 
market and considerations of labour law, health, safety and the environ- 
ment. The fact that the common policies that have relevance for the 
internal market will never be ‘completed’ also means that the definition 
of the internal market will remain dynamic. 


INTEGRATION THROUGH THE INTERNAL 
MARKET AS A PATH TO MEMBERSHIP 


In addition to the internal context, the dynamic character of the internal 
market is also reflected externally in third countries’ different possibili- 
ties to participate therein. The EU’s competitive position in the world 
depends not only on economic power (Gehring et al., 2017) but also on 
the Union’s ever-increasing normative power (Bradford, 2020; Cremona, 
2004). This dynamics is prominently reflected in the role of the internal 
market in the Union’s relations with third countries in its neighbour- 
hood. On the one hand, the Union actively participates in multilateral fora 
that create global rules and practices. On the other hand, the EU exports 
its norms and values to non-Member States in exchange for the latter’s 
access to the internal market. The latter phenomenon where the integra- 
tion of third countries with the EU takes place through the Union’s own 
acquis is most noticeable in the Union’s immediate neighbourhood and 
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is exemplified by different types of agreements that vary in both form and 
intensity. 

The objectives of the export of EU acquis to third countries, too, 
vary in accordance with the economic development of the Union and 
its neighbouring regions as well as the need to coordinate solutions 
to common challenges and responses to common threats. The approx- 
imation of legislation between the EU and the neighbouring countries 
creates increased political and economic stability in the EU’s immediate 
neighbourhood while assisting the non-Member States in achieving their 
internal political goals. The latter aspect concerns especially states that are 
in a phase of modernization or transition, such as countries in Eastern 
Europe. Providing neighbouring countries an alternative to membership 
through access to the internal market combined with financial and tech- 
nical support is, furthermore, a means for the Union to manage its 
accession capacity. 

Certain categories of agreements concluded between the EU and 
neighbouring countries are specifically aimed at exporting EU norms, 
policies and institutions. In these agreements, both the scope of the acquis 
and the depth of intended integration vary greatly. Elements that distin- 
guish between the agreements include (1) the broad political goals of the 
programmes which the agreement forms part of (such as the European 
Neighbourhood Policy); (2) the specific aims of the agreement as well as 
(3) the third-country’s geographical proximity to the EU, its economic 
situation and attitude and potential to become an EU Member State. 

Unlike the enlargement process, agreements concerning legal approx- 
imation between the EU and neighbouring countries do not aim at 
total regulatory convergence that would cover the entire EU acquis. 
Norm export is usually, as exemplified by the Agreement on the Euro- 
pean Economic Area (1994) (EEA), limited to the acquis of the internal 
market and is, thus, directly devoted to providing third countries access to 
the EU internal market. In some cases, the process of legislative approx- 
imation is based on international or bilateral norms. In other cases, legal 
homogeneity is to be achieved on the basis of the internal market acquis. 
Overall, the role of the internal market in the EU’s external relations 
is characterized by a move towards deepening and broadening within a 
variety of political frameworks, types of agreements and perspectives of 
future EU membership. 

Exporting the internal market acquis to third countries and, especially, 
the goal of thereby expanding the internal market is the most prominent 
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example of third countries’ legal approximation with the EU. The EU’s 
close regulatory cooperation with neighbouring countries dates back to 
the early days of the European Communities. The European Economic 
Community (EEC) signed the first Association Agreements with Greece 
and Turkey in 1961 and 1963, respectively. Over the next 60 years, the 
EU has concluded numerous association, cooperation and partnership 
agreements with its near and more distant neighbours. Almost all coun- 
tries in the EU’s neighbourhood have formalized relations with the EU 
through one or more bilateral or multilateral agreements. The agreements 
vary considerably in terms of the wider political context in which they are 
situated, their stated aims, and the scope of EU acquis contained therein. 
Nevertheless, the central element in the rapprochement between the EU 
and the third countries concerned is the regulatory framework of the EU’s 
internal market. 

Third countries can cooperate with the EU, and be integrated with 
the internal market, to different degrees. The lowest level is consti- 
tuted by cooperation agreements which envisage third countries’ gradual 
integration into the EU’s wider area cooperation, such as through the 
European Neighbourhood Policy, Partnership and Cooperation Agree- 
ments concluded in the 1990s with the countries of Eastern Europe, 
or the Euro-Mediterranean Association Agreements. The second level 
comprises the liberalization of trade through internal market acquis, 
either by means of a free trade agreement or the establishment of a 
customs union. Examples of such agreements include the EEC-Turkey 
Association Agreement, the Europe Agreements concluded with the 
countries of Central and Eastern Europe that became EU members in 
the consecutive enlargement rounds of 2004 and 2007, the Stabilisation 
and Association Agreements concluded with the countries of the Western 
Balkans, as well as the new AA/DCFTAs concluded within the framework 
of the Eastern Partnership. 

Association agreements constitute the main instrument for the liber- 
alization of trade between the EU and the neighbouring countries. 
Association agreements can have many different aims. They can be 
used to prepare neighbouring countries for EU membership, provide 
an alternative to membership, or a framework for development cooper- 
ation or interregional assistance (Hanf & Dengler, 2004). One common 
feature of the various association agreements is reciprocity, although the 
extent of concrete rights and obligations in individual agreements varies. 
According to the CJEU, an association agreement gives rise to ‘special, 
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privileged links with a non-member country which must, at least to a 
certain extent, take part in the Community system’ (Case 12/86 Demirel 
EU:C:1987:400, para. 9). In practice, the reciprocity of rights and obliga- 
tions usually includes third countries adopting EU acquis or acceding to 
international conventions in exchange for financial and technical assistance 
and, to a varying degree, access to the internal market. 

For example, the 1963 EEC-Turkey Association Agreement aims to 
promote trade and economic relations between the EU and Turkey and 
to create a customs union covering all trade in goods. The specific regu- 
latory framework to be adopted by Turkey is set out in decisions of 
the Association Council which, together with the Agreement, form the 
‘law of association’. Legal adaptation to the EU’s regulatory framework 
must, however, only take place ‘as far as possible? (EEC-Turkey Asso- 
ciation Council, 1995, Article 54(1) of Decision 1/95, 22 December). 
The EU-Turkey law of association covers significant parts of the internal 
market’s regulatory framework notably excluding the free movement of 
persons. Pursuant to Article 12 of the EEC-Turkey Association Agree- 
ment, for example, the Parties must gradually ensure the free movement 
of workers which, to this date, has not been achieved (Case C-81/13 
United Kingdom v Council EU: C:2014:2449, para 57). 

The EU’s current integration strategy for the neighbourhood includes 
both a political and an economic dimension. Together with DCFTAs, 
association agreements form the basis of the cooperation. The combined 
AA/DCFTAs envisage the approximation of third countries’ legal systems 
to the EU acquis, the entry of the third countries into the internal 
market and are expected to lead to increased competition within the 
neighbourhood. So far, new AA/DCFTAs have been concluded with 
Georgia, Moldova and Ukraine. Negotiations with Azerbaijan on a 
DCFTA, but excluding an association agreement are ongoing. Nego- 
tiations with Armenia on a DCFTA were completed in 2013, but as 
Armenia’s membership in the Eurasian Economic Union proved incom- 
patible with the provisions of the DCFTA, the latter agreement was never 
concluded. Instead, in 2017, an agreement—the Comprehensive and 
Enhanced Partnership Agreement (CEPA)—was signed that is narrower 
in scope and more modest in terms of access to the internal market. The 
purpose of the CEPA is to establish legislative cooperation between the 
EU and Armenia without an association. The scope of the EU’s regu- 
latory framework within CEPA is largely limited to the field of energy 
and envisages market integration and gradual approximation of legislation 
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with ‘the key elements of EU acquis’ (Preamble to the Comprehensive 
and Enhanced Partnership Agreement between the European Union and 
the Republic of Armenia (2018)). 

AA/DCFTAs are ambitious in terms of the gradual integration of third 
countries into the internal market. The agreements intend to provide far- 
reaching market access and extensive legislative approximation, however, 
without clearly leading to future membership in the Union. AA/DCFTAs 
cover several sectors of the internal market, such as energy, transport, 
services and agriculture. They also incorporate all four fundamental free- 
doms, albeit with significant exceptions regarding the free movement of 
persons. Unlike other free trade agreements, integration on the basis of 
the EU acquis in the AA/DCFTAs is a legal obligation and subject to 
strict conditions. The intended scope and depth of integration within 
AA/DCFTAS is significant: in the areas of services, establishment and 
public procurement, for example, the EU-Ukraine AA/DCFTA comes 
close to the level of integration envisaged in the EEA Agreement. The 
ambitious substantive scope of the AA/DCFTAs is supported by an 
institutional and procedural framework that includes features of other 
agreements that aim at comprehensive integration, such as the EEA 
Agreement, but does not, however, reach the same level of complexity 
as the latter. 

The diversity of different types of integration agreements reflects the 
different functions that the internal market and its regulatory frame- 
work play not only within the EU but also outside the Union. In the 
EU’s relations with third countries, internal market acquis can be said 
to encompass five main functions. First, internal market acquis is used to 
gradually integrate non-Member States into Europe’s wider area of coop- 
eration; second, the acquis contributes to the liberalization of trade when 
a free trade area or customs union is established; third, the acquis is used 
to prepare potential candidate countries for EU membership; fourth, the 
acquis serves as a means for more extensive integration of third coun- 
tries into the internal market and fifth, as a limited version of the latter, 
the acquis contributes to the integration of non-Member States into a 
sector of the internal market, such as transport or energy. A sixth func- 
tion relates to the management of a relationship between the EU and a 
former Member State, as exemplified by Brexit. The various functions of 
the acquis may overlap both within a single agreement and be included 
in several agreements concluded between the Union and a non-Member 
State. A case in point is the accession process, where total convergence 
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with the EU’s regulatory framework is usually preceded by less inten- 
sive forms of political and legal cooperation between the Union and the 
country concerned, including in the area of the internal market. 


INTEGRATION THROUGH THE INTERNAL 
MARKET AS AN ALTERNATIVE TO MEMBERSHIP 


From the perspective of the EU, the export of internal market acquis 
via multilateral agreements is primarily a matter of foreign policy vis-a-vis 
third countries. However, it also constitutes a means of expanding the 
internal market by allowing third countries to participate therein, albeit 
to a limited extent. By adopting EU acquis, third countries are integrated 
into the EU’s internal market rather than a separate, expanded market 
being set up with a legal system based on different norms than those 
that apply within the EU. The pursuit of legal homogeneity within the 
expanded internal market, such as in the example of the EEA, constructs a 
bridge between the EU’s regulatory framework and the regulatory frame- 
work of the legal order created by the acquis-exporting agreement in 
question. 

On the whole, the EU’s external action towards the neighbourhood 
countries is thus not limited to bilateral trade relations, democratization 
and the improvement of security at the Union’s external borders, but is 
increasingly aimed at integrating the neighbouring countries both into 
a wider area of cooperation and, more concretely, in the EU’s internal 
market. The boundaries of the latter thus become more blurred. The 
expansion of the single market serves both the external and internal 
interests of the Union. In the gradual integration of third countries 
without immediate membership of the Union, the role of the internal 
market as the engine behind the EU’s economic and political success 
has been infused into the Union’s external relations. This is reflected 
in the evolving role played by internal market acquis in agreements 
concluded by the EU with the neighbourhood countries over time and 
across different countries and country groups. In these agreements, the 
obligation to adopt and implement internal market acquis has become 
standard, and the role of the agreements to integrate third countries either 
gradually or completely into the internal market has become increasingly 
relevant. 

One of the most prominent functions of the internal market acquis in 
the EU’s external relations is to integrate third countries into the internal 
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market regardless of the membership aspirations of the latter. Such inte- 
gration can either embrace the internal market in its entirety or be limited 
to one or more specific policy areas. Despite differences in the breadth of 
cooperation, both categories share roughly the same depth of integration 
in terms of relevant free movement provisions. 

The only example of an agreement that exports the EU acquis in 
order to extend the internal market outside the Union in a compre- 
hensive manner without explicit membership ambitions is the agreement 
establishing the EEA. The Agreement was signed in 1992 as a multi- 
lateral association agreement between the European Community and its 
Member States, on the one hand, and the countries of the European Free 
Trade Association (EFTA) excluding Switzerland, on the other hand. The 
agreement entered into force in 1994. Most of the former EEA EFTA 
countries have by now joined the EU, rendering Iceland, Liechtenstein 
and Norway the only non-EU members of the EEA. Despite the low 
number of participating countries, however, there are no indications that 
the EEA would cease to exist in the foreseeable future as it provides for 
the countries that have chosen to remain outside the Union an oppor- 
tunity to continue to be closely connected to it in both political and 
economic terms. 

The EEA Agreement aims to create a ‘homogeneous European 
Economic Area’ based on equal conditions of competition and respect 
for the same rules (Article 1.1 of the EEA Agreement). This express aim 
of legal homogeneity distinguishes the EEA Agreement from all other 
neighbourhood agreements discussed in this chapter. The EEA Agree- 
ment covers almost the entire internal market acquis (the Agreement does 
not include the Customs Union, the Common Commercial Policy and 
the Common Agricultural and Fisheries Policy), making the EEA EFTA 
countries nearly full-fledged participants in the internal market. 

The annexes to the EEA agreement which contain the ‘EEA-relevant 
provisions’ are continuously reviewed by the EEA Joint Committee 
with the aim of guaranteeing legal security and homogeneity within 
the EEA. In order to ensure that the common rules are applied in 
a uniform manner, the EEA features an elaborate institutional frame- 
work. Unlike the association agreements discussed above, which mainly 
establish an association council, the EEA Agreement establishes both a 
Joint Committee, an EEA Joint Parliamentary Committee, and the EFTA 
Court. The latter is a body that adjudicates disputes between the EFTA 
parties to the EEA Agreement arising from the interpretation of the EEA 
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Agreement. The system established by the EEA Agreement thus goes 
far beyond exporting the internal market æcquis to third countries and 
has become a legal system of its own (Case E-9/97 Sveinbjérnsdottir v. 
Iceland [1998] EFTA Ct Rep 95, para. 59). 

EFTA member Switzerland is not a party to the EEA Agreement. 
Although Switzerland participated in the negotiations of the Agreement 
along with the other EFTA members, a negative referendum in 1992 led 
to the country not signing the EEA Agreement. Instead, the relationship 
between the EU and Switzerland is governed by over a hundred bilat- 
eral agreements. These agreements notably include the two packages of 
sectoral bilateral agreements: ‘Bilateral P and ‘Bilateral II’ which were 
signed in 1999 and 2004 and contain seven and nine agreements, respec- 
tively. Examples of the policy areas covered by the agreements include 
the free movement of persons, air transport, rail and road transport, 
trade in agricultural products, public procurement, mutual recognition 
of conformity assessment, environment, etc. 

The aim of the cooperation between the EU and Switzerland, which is 
based on the bilateral agreements, is to strengthen deep sectoral coopera- 
tion rather than to offer full participation in the internal market on equal 
terms with EU Member States in line with the EEA agreement. Simi- 
larly to the latter, the annexes to the bilateral agreements contain lists of 
applicable EU acquis and strive towards homogeneity with the EU regu- 
latory framework. The fact that the provisions of the bilateral agreements 
must be interpreted and applied in the light of the jurisprudence of the 
CJEU confirms that the relationship between the EU and Switzerland is 
to some extent comparable to the sut generis character of the EU and the 
EEA legal orders (Breitenmoser, 2003). 

A new form of sectoral cooperation between the EU and neigh- 
bouring countries has emerged since, by Steven Blockmans and Bart Van 
Vooren called ‘legally binding sectoral multilateralism’ (Blockmans & Van 
Vooren, 2012). This form of cooperation constitutes a viable alterna- 
tive to bilateral agreements such as those concluded between the EU 
and Switzerland. Multilateral sectoral agreements, such as the Energy 
Community Treaty (signed in 2005), the Agreement on the European 
Common Aviation Area (2006) and the Transport Community Treaty 
(2017) are ‘homogeneous’ regulatory spaces that include both the EU 
and a number of third countries (Oberg, 2020). 

Within sectoral integration, the internal market acquis plays a signifi- 
cantly different role. In the examples discussed above, the acquis is mainly 
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used as a tool within the EU’s foreign policy and a platform for political 
and economic cooperation between the EU and individual third coun- 
tries or country groups. However, deep sectoral cooperation is based 
on the foundation of the European Neighbourhood Policy, Stabiliza- 
tion and Association Agreements and Euro-Mediterranean cooperation, 
which have gradually prepared the neighbouring countries to adopt the 
EU’s regulatory framework. Deep sectoral integration fulfils the EU’s 
internal as well as external policy goals. On the one hand, it serves to 
further integrate the energy markets of the Eastern Partnership into the 
EU’s energy market, and deepen cooperation in the aviation sector within 
the Euro-Mediterranean policy framework. On the other hand, sectoral 
integration adds a structured external dimension to the EU’s respective 
internal policies. 

In addition to aiding the process of third countries gradually 
approaching the EU, internal market acguis serves to maintain a link 
between the EU and a country that is not approaching but instead 
moving further away from the EU and its internal market. Brexit is a 
case in point with the internal market acquis, specifically in the case of 
Northern Ireland (Weatherill, 2020), acting as a lifeline to hold on to in 
the continued relationship between the Union and the United Kingdom 
(UK). 

The Brexit process aimed at a complete exit from the EU. Under the 
most radical of scenarios, all ties between the UK and the EU’s supra- 
national legal order would be dissolved. During the transition period, 
the internal market acquis played the role of maintaining economic 
and personal exchanges between the Union and the UK and enabling 
the UK’s continued participation in the internal market. However, in 
the Trade and Cooperation Agreement (TCA) that now regulates the 
UR’s relations with the EU, strong ties between the UK and the EU’s 
internal market have not been (re-)established. The exception is Northern 
Ireland where free movement for goods under the Ireland and Northern 
Ireland Protocol still applies. Brexit, thus, constitutes a peculiar example 
of a third country first being bound by the EU’s entire internal market 
acquis within the framework of membership to then needing to redefine 
cooperation in order to reduce the EU’s influence. 

Despite losing its immediate binding character in the UK, the internal 
market acquis has not become irrelevant, at least in relation to Northern 
Ireland. Moreover, some parts of the acquis continue to apply in the UK 
as ‘sensible’ rules approved by the national government despite its origins 
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in the EU constitutional system (Barnard, 2016). The TCA ensures that 
close ties are maintained with the EU and the internal market, but not too 
close. At the beginning of the negotiations on the withdrawal agreement, 
the UK wished to continue adopting EU acquis in certain policy areas and 
was in the Political Declaration of 14 November 2018 open to further 
development of the relationship with the Union. However, after intense 
negotiations on the future relationship following the UK’s formal with- 
drawal on 1 February 2020, the parties could only agree on cooperation 
at a low level which is not based on internal market acquis. 

The experiences from EU integration show that close cooperation with 
the Union is normally a process of gradual deepening and significant spill- 
over effects to other areas of cooperation. It is, therefore, very difficult 
to place a permanent limitation on the depth or breadth of a coun- 
try’s future cooperation with the EU. During the negotiations on the 
UR’s future relationship with the Union, the EU constantly rejected a 
piecemeal approach to the future partnership with the UK. In a progres- 
sive integration process, third countries are granted gradual access to the 
internal market in exchange for implementing the EU’s acquis. The Euro- 
pean Council’s Brexit negotiating guidelines of 29 April 2017 stated the 
firm position of the Union’s negotiator insisting on a partnership ‘as close 
as possible’ while maintaining the ‘balance of rights and obligations’ and 
ensuring ‘a level playing field’ between the parties (European Council, 
2017). The partnership would be based on the idea of indivisibility of the 
four fundamental freedoms that form the core of the single market, and 
essentially reject a sectoral approach that would ‘undermine the integrity 
and proper functioning of the Single Market’ (European Council, 2017). 
On the other hand, the UK’s approach to the internal market was selec- 
tive. The UK welcomed continued access to the internal market for 
manufactured goods and agricultural products, as well as in-depth coop- 
eration in a number of priority areas such as energy and transport. On 
the other hand, the UK ruled out continued application of the bulk of 
the internal market acquis. 

Generally, the EU considers sectoral integration of third countries 
in fields such as energy and transport as beneficial for the internal 
market in situations where the non-Member State in question has chosen 
a sectoral form of integration from the beginning. This includes, for 
example, the partnership between the EU and Switzerland which excludes 
the free movement of services and the freedom of establishment. In such 
cases, partial integration of third countries into the internal market is 
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considered to be advantageous for the Union, the adverse impact on 
the integrity and functioning of the internal market notwithstanding. 
However, in the case of a Member State’s withdrawal, future sectoral 
cooperation is considered more detrimental to the unity of the internal 
market. Although the Union’s position in the Brexit negotiations was 
inconsistent with previous practice, it can be justified by the size of the 
UK and its former prominence as a Member State, as well as the inequality 
of the parties’ respective negotiating positions. The EU’s position was 
essentially driven by the perceived existential threat of Brexit to the entire 
European integration project rather than a firm understanding of the 
future function of the internal market in the Union’s relationship with 
the UK. 

Every country in the Union’s neighbourhood for whom the EU 
constitutes the biggest trading partner depends on a well-functioning 
trade relationship with the Union, especially if they share a common 
border. In the URs post-Brexit relationship with the EU, the internal 
market plays a very different role than in the agreements already 
concluded with the eastern neighbouring countries. This applies partic- 
ularly to the aim of maintaining economic integration, as the previous 
agreements rather sought to ‘achieve’ such integration. 


THe EU’s INTERNAL MARKET 
AS A MULTIFUNCTIONAL INTEGRATION TOOL 


Over time, the EU’s integration with the neighbourhood has developed 
towards deeper and more legally binding forms of regulatory coopera- 
tion. The internal market acquis has evolved from merely providing a 
legal framework for the Union’s internal market to also integrating third 
countries into the Union’s sphere of influence and even membership. 
The internal market should, therefore, not be regarded as an ‘internal’ 
and exclusive concern of a limited number of committed countries that 
offer inspiration and limited access to others, but rather as a dynamic and 
geographically inclusive form of cooperation between the Union and its 
periphery. 

The most common tool for the Union’s cooperation with third coun- 
tries continues to be bilateral agreements, which enable tailor-made 
solutions to meet the individual interests and integration goals of both 
the Union and the third countries. The internal market acquis included 
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in the agreements usually functions as a first step towards deeper regu- 
latory cooperation with the EU. Alternatively, as in the case of AA/ 
DCFTAs, EU acquis can constitute a further step in deepening integra- 
tion in the area of the internal market building on less intense and mostly 
political cooperation. In the case of Ukraine and Moldova, integration 
with the EU has now resulted in EU candidate status without, however, 
rendering the AA/DCFTAs obsolete (Van der Loo & Van Elsuwege, 
2022 regarding Ukraine; Emerson et al., 2022 regarding Moldova). The 
comparatively less flexible multilateral sectoral agreements are fewer in 
number but have become the EU’s preferred option for integrating into 
the internal market economically highly developed countries capable of 
complying with EU standards, or for cooperating with less developed 
countries in policy areas characterized by strong cross-border dimen- 
sion, such as transport and energy. Overall, bilateralism provides breadth 
to third-country integration in the internal market whereas multilateral 
frameworks provide depth. 

For the EEA EFTA states, the EEA Agreement currently provides 
a satisfactory alternative to EU membership while multilateral sectoral 
cooperation is gaining ground by offering a ‘fast track’ option to EU inte- 
gration in selected areas of cooperation. Multilateral agreements create 
common market spaces outside the borders of the Union, including 
among the third countries themselves. This facilitates further trade within 
that space, commitment to the EU as an integration project and the 
creation of a European market that resembles a domestic market as closely 
as possible and that extends beyond the borders of the Union. 

On a general level, integration agreements strengthen the Union’s rela- 
tions with third countries while also strengthening the internal market. 
The internal market has proven to be suitable for expansion beyond 
the EU’s borders. However, its partial dissolution through Brexit was 
perceived by the Union as a threat to its unity. This indicates firmness 
of principle in the Union’s approach to integration with third countries. 
Gradual access to the single market is an option for countries whose legal 
and political systems require extensive upgrades to meet EU standards. A 
former Member State must choose between all or (almost) nothing, either 
full participation in the internal market or a more modest free trade agree- 
ment. From the EU’s perspective, the expansion of the internal market is 
thus not an altruistic project but one pressing strong demands of loyalty 
on the EU partners. Despite this, even less intensive cooperation based 
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on internal market acquis is expected to bring greater benefits for both 
the Union and the third country in question than the absence of any ties. 

In sum, internal market acguis has been omnipresent in the Union’s 
relations with neighbouring states since the Union’s early days. Internal 
market acquis has been used for many different purposes of integra- 
tion, ranging from the establishment of initial partnerships with third 
countries to full-scale integration of the latter into the internal market 
and maintaining a relationship with a former Member State. Over time, 
the internal market has become an indispensable part of the Union’s 
policy towards the neighbouring countries. The extensive application of 
the acquis by non-Member States is the key to being able to secure a 
long-term commitment to the European project both within the Union 
and beyond. The fact that trade predominantly takes place according to 
the Union’s acquis confirms the Union’s status as the region’s leading 
normative power. Criticism has been raised against the Union’s norma- 
tive ‘hegemony’ that arises when third countries adopt the Union’s legal 
acts without being able to influence their content but only being able to 
decide on the validity of the rules in their legal order (Eriksen & Fossum, 
2015). However, in this case, the hegemony is not intentional on the 
part of the Union but stems from the complex interdependence of the 
EU and third countries and the European integration process. Giving 
non-Member States a formal opportunity to participate in the decision- 
making processes within the EU would also blur the formal boundaries of 
membership of the Union and question its continued existence (Oberg, 
2023). 

Russia’s war in Ukraine has further strengthened the importance of 
cooperation between the EU and neighbouring countries in the context 
of the internal market. In addition to constituting the main pillar of 
EU integration and an important economic space, the enlarged internal 
market has gained increased symbolic importance as a path choice 
between Europe’s and Russia’s spheres of interest. Integration through 
the internal market within the framework of the ambitious AA/DCFTAs 
has provided Ukraine, as well as Moldova and Georgia, an opportunity 
to confirm their belonging to the community of European states and a 
basis on which to build further membership ambitions. While the formal, 
physical and administrative borders of the EU remain, the boundaries of 
the internal market continue to be blurred and the European integration 
project broadened and deepened for the benefit of security and prosperity 
in the region. 


90 M.-L. ÖBERG 


THe Way FORWARD: STRENGTHEN 
THE INTERNAL MARKET’S FORCE 
OF ATTRACTION AND MAINTAIN ITs FLEXIBILITY 


In order for the Union to best use the advantages of its internal market in 
the external context, it is suggested that the Union maintain the flexibility 
of the internal market as well as its openness to participation by non- 
Member States. 


e Expansion of the internal market 


The internal market has proven attractive for the Union’s Member 
States as well as for countries in the EU’s neighbourhood. For security 
and economic reasons, it is desirable for the EU to continue to actively 
seek to integrate third countries into the internal market via third coun- 
tries’ adoption of the relevant acquis. Participation in the internal market 
on the same terms as EU Member States has a strong attraction for non- 
Member States, which should continue to be taken into account in the 
development of the Union’s policies towards the neighbourhood coun- 
tries. Cooperation via the internal market strengthens the third countries’ 
economic situation, institutions and societies, is conducted in accordance 
with the EU’s values and interests and, not least, offers a future perspec- 
tive in the form of gradual integration into the EU for countries that wish 
to choose or continue on the path towards European integration. 


e Flexible integration 


Integration requires adaptations on behalf of the third countries as 
well as the EU and the internal market. The internal market is not a 
homogenous concept. It has enabled the participation of both Member 
States and non-Member States on different terms but around a core set 
of principles that sustain its functioning. This flexibility should be main- 
tained without modifying the formal boundary between Member States 
and third countries constituted by membership. 
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CHAPTER 5 


EU Norm Promotion in a Conflictual World. 
An Existential Necessity with Obstacles? 


Ann-Kristin Jonasson 


The treaties of the European Union (EU) commit the Union to promote 
the norms and values upon which it is founded in relations with countries 
outside of its borders. At the same time, the EU has often been criticised 
for not being the self-professed global ‘force for good’ that it sets out 
to be, not least regarding democracy and human rights. Instead, the EU 
is denounced for promoting its own short-term interests, sometimes in 
ways that contradict its stated values, much in line with most other global 
actors, in the current state of geopolitical conflict. 

Such a gap between discourse and practice is fraught with problems. 
Some scholars argue that too great a discrepancy between what is said 
and what is done risks eroding the EU’s legitimacy and policy efficiency 
(Chaban & Elgström, 2021; Lucarelli, 2018), which in turn may lead to 
a decrease in global influence for the EU. Other scholars downplay these 
risks, arguing that other international actors are not deceived by the EU’s 
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normative discourse, expecting little else than interest-based behaviour 
from the EU (Chaban & Elgström, 2021; Jurgelaitytė, 2023). Both sides 
point out that there is a discrepancy between the EU’s statements and its 
actions. Still, the EU upholds its treaty-based values in its foreign policy, 
even if the normative discourse was downplayed in the EU’s new secu- 
rity strategy, the 2016 Global Strategy (EEAS, 2016; Barbé & Morillas, 
2019). 

This chapter argues that a failure of the EU to stand up for its 
value-based norms globally risks challenging not only its legitimacy but 
ultimately also its survival. By failing to stand up for its norms and values 
when they are challenged, the EU risks undermining the very same values 
and norms that it claims to promote globally, especially regarding democ- 
racy and human rights. In this era of geopolitical conflict, in which the 
democratic order is facing a frontal assault by authoritarian regimes, it is 
crucial that the EU stands by the rules-based world order, especially in 
terms of democracy and human rights. When the world order is at stake, 
the EU needs to stand up for its values, also to protect its long-term inter- 
ests, even if doing so may counteract interests short-term. The question 
is how this best can be done. 

Here, we look at how the EU works in practice to promote treaty- 
based values and with what effect against the backdrop of the theoretical 
discourse on the EU as a normative power. The analysis centres on the 
EU’s promotion of democracy, contrasted with the promotion of climate 
action with a focus on the EU’s southern neighbourhood, a region in 
which the EU has been active albeit with seemingly different levels of 
success. This chapter discusses possible reasons for these outcomes and 
suggests possible ways for the EU to promote values and norms globally, 
focusing on democracy. 


EU NorM PROMOTION IN TREATIES AND POLICIES 


‘Norm’ is an ambiguous concept. Theoretically, norms are often closely 
associated with formal or informal rule-based behaviour. In some 
contexts, norms are linked to legal standards (see, for instance, Marja- 
Liisa Oberg in this volume). It is important to distinguish between 
adopted and implemented norms or laws, since experience—not least 
from the EU’s own enlargement—shows that the adoption is not always 
followed by implementation (Schimmelfennig & Sedelmeier, 2005). In 
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other contexts, norms are linked to more fundamental principles of 
thought (see, for instance, Par Hallstrém’s chapter in this volume). 

This chapter focuses on what the EU refers to as the foundational 
values of the Union. At times, policy documents refer to ‘principles’ rather 
than values, although the Treaty on European Union (TEU, 2012), 
replaces ‘principles’ with ‘values’ at certain places. Sometimes, the EU 
uses the term ‘norms’ instead, particularly in relation to international 
agreements on democracy and human rights. 

Even if different terms are used, the literature in the field has, as will 
be seen, consistently referred to the EU’s efforts to promote its values 
globally as norm promotion, arguing that the EU could be seen as a 
normative power. This conflation of ‘norms’ with ‘values’ and ‘principles’ 
may complicate the analysis. In this chapter, in line with the literature, 
values and (value-based) norms refer to what EU policy documents define 
as values and principles. 

What are these values, then? Article 2 of the TEU states that ‘the 
Union is founded on the values of respect for human dignity, freedom, 
democracy, equality, the rule of law and respect for human rights, 
including the rights of persons belonging to minorities’ (TEU, 2012). 
Article 3(5) states that the Union shall uphold and promote its values 
and interests in its relations with the wider world, and contribute to peace, 
security, the sustainable development of the Earth and the protection of 
human rights. 

These values inform the EU’s external action. Article 21(1) of the TEU 
states that the Union’s action on the international scene shall be guided 
by the principles that have inspired its own creation, development and 
enlargement, and which it seeks to advance in the wider world, such as 
democracy, the rule of law and the universality and indivisibility of human 
rights and fundamental freedoms. Article 21(2) declares that the Union 
shall define and pursue common policies and actions and shall work for a 
high degree of cooperation in all fields of international relations in order 
to, among other things, safeguard its values, fundamental interests, secu- 
rity, independence and integrity; consolidate and support democracy, the 
rule of law, human rights and the principles of international law and to 
foster the sustainable economic, social and environmental development of 
developing countries. 

The TEU thus establishes a catalogue of values that underpins the 
Union internally, which are also to be promoted externally. The EU’s 
neighbourhood is particularly targeted in this respect. Article 8 of the 
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TEU states that a special relationship shall be developed with neigh- 
bouring countries, aiming to establish an area of prosperity and good 
neighbourliness, founded on the values of the Union and characterised 
by close and peaceful relations based on cooperation. 

The EU launched the European Neighbourhood Policy (ENP) 
following the eastern enlargement in 2004, which established new 
external borders for the Union (European Commission, 2004). As we 
shall see, the ENP is based on the mutual commitment to common values, 
in particular the rule of law, good governance, respect for human rights 
(including minority rights), the promotion of good neighbourly rela- 
tions and the principles of market economy and sustainable development 
(European Commission, 2004, p. 3). However, the 2015 ENP Review 
recognised significant shortcomings in the partner countries’ implementa- 
tion of the values underpinning the ENP and declared that more effective 
ways to promote reforms were needed (European Commission/High 
Representative of the Union for Foreign Affairs and Security Policy, 2015, 
pp. 1-5). Overall, the Review placed less emphasis on common values 
than before, although it reiterated the EU’s commitment to promoting 
good governance, democracy, the rule of law and human rights in the 
neighbourhood, as well as cooperation on climate change. 

The 2016 Global Strategy declared that the EU’s interests and values 
go hand in hand and that the Union has an interest in promoting its 
values abroad. Peace and security, prosperity, democracy and a rules-based 
global order are the vital interests underpinning the EU’s external action 
(EEAS, 2016, p. 13). It is further stated that the EU will be guided by 
clear principles, which stem as much from a realistic assessment of the 
current strategic environment as from an idealistic aspiration to advance 
a better world emphasising that ‘principled pragmatism’ will guide the 
EU’s external action in the years ahead (EEAS, 2016, pp. 8, 16). 


Tae EU as A NORMATIVE POWER? 


The EU as a normative power has long been debated in the literature. 
The debate began in the 1970s with a discussion on what kind of actor 
the EU should be in the global arena and whether it ought to be seen 
as a civilian power, with civilian forms of influence (Duchéne, 1972), or 
if it should be regarded as (the embryo of) a military power, defending 
its interests strategically (Galtung, 1974). In 2002, Ian Manners (2002) 
coined the concept Normative Power Europe (NPE). With this concept, 
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Manners argued that the EU is qualitatively different from other actors 
in the global arena by virtue of its normative, value-based foundations, 
and could be described as a normative power. However, Manners was 
strongly opposed by scholars, such as Adrian Hyde-Price, Richard Youngs 
and Helene Sjursen, who argued that the EU, like other actors, promotes 
its interests internationally, even if it does so using a normative discourse 
(Hyde-Price, 2006; Sjursen, 2006; Youngs, 2004). 

In this debate, many scholars have shown that the EU has been poor 
at living up to its normative ideals in its external action (Youngs, 2004; 
Sjursen, 2006; Jonasson, 2013), a shortcoming which at times has also 
been recognised by the EU itself (Füle, 2011). As already mentioned, 
major problems have been identified with this gap between discourse and 
practice, although not everyone agrees that it is a problem (Chaban & 
Elgström, 2021; Lucarelli, 2018). The gap between discourse and action 
is deeply problematic, as it jeopardises both the legitimacy of the EU and 
the values themselves. 

But what, then, should the EU do to promote its values and the 
norms based on these? The literature discusses different ways for actors 
to promote value-based norms internationally. Manners argues that the 
EU diffuses its norms by putting itself forward as an example, by being 
founded on treaty-based norms, and by its external action which is 
informed by and conditional on these norms (Manners, 2002, pp. 241- 
242). More specifically, Manners lists six ways in which the EU acts as 
a norm-diffuser. These range from contagion, i.e. unintentional diffusion 
e.g. by the setting of a virtuous example; informational diffusion resulting 
from strategic and declaratory communications and procedural diffusion 
involving the institutionalisation of relationships with third parties, to 
trade-related norm transference (e.g. in the form of export standards and 
conditionality), overt diffusion as a result of the EU’s physical presence, 
and, finally, providing a cultural filter, impacting political learning in third 
states, leading to learning, adaptation or rejection of norms (Manners, 
2002, pp. 244-245). In this way, norms are diffused by the fact that the 
EU is founded on the norms in question, which predisposes the EU to 
act in accordance with them (Manners, 2002, p. 252). Thus, according 
to Manners, the EU is a normative power with the ability to define what 
is considered ‘normal’ in international relations (Manners, 2002, p. 253). 

The debate that followed Manners’s highly influential article has 
centred on the extent to which the EU in fact is a normative power, and 
whether it actually does promote its value-based norms globally. Many 
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scholars have convincingly pointed out that this is often not the case and 
that there is indeed a significant gap between the EU’s discourse and prac- 
tice in this regard making the EU’s position as a normative power highly 
questionable (Youngs, 2004; Sjursen, 2006; Jonasson, 2013). 


VALUE-BASED NORM DIFFUSION 


The literature on value-based norm diffusion has often applied a social 
constructivist perspective to the EU’s norm promotion. This perspec- 
tive emphasises two basic mechanisms of norm diffusion: a positive, 
socialisation-based mechanism (e.g. persuasion, diplomacy and moral 
support) and a negative, incentive-based mechanism (e.g. positive or 
negative conditionality) (Jonasson, 2013, p. 11). These mechanisms are in 
turn based on the two basic logics identified by James March and Johan 
Olsen (March & Olsen, 2004). According to the rational choice-based 
logic of consequentiality, an actor’s behaviour is driven by rational calcula- 
tion, motivated by interest-based incentives and personal gain. According 
to the institutionalist logic of appropriateness, actors act in accordance 
with a role, an identity, or a membership of a political community. They 
act in ways they consider appropriate in the current situation based on 
the ethics, practices and expectations of the institution, making their 
behaviour in line with expectations and therefore legitimate. According 
to this literature, a value-based norm is considered as diffused when the 
logic of appropriateness replaces the logic of consequentiality as the basis 
for behaviour, and when actions are carried out in accordance with the 
norms of the group because ‘this is what we do’, rather than on the 
basis of rational calculation, because ‘this is in accordance with my own 
(material) interest’ (Jonasson, 2013, p. 12). 

This norm diffusion process consists of different steps, which in turn 
are based on the two basic logics. Thomas Risse and Kathryn Sikkink 
(1999) argue that strategic, instrumental adaptation takes place when 
actors adapt their behaviour to international norms without necessarily 
accepting the validity of the norms, in line with the logic of consequen- 
tiality. Socialisation, on the other hand, occurs through moral discourse, 
emphasising communication, argumentation and persuasion, leading to 
the acceptance of norms in line with the logic of appropriateness. 
According to this argument, norm diffusion comes about as the first 
process evolves into the second, resulting in institutionalisation and inter- 
nalisation, allowing norms to be fully accepted by the actors (Risse & 
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Sikkink, 1999, pp. 12-17). Genuine and authentic acceptance of the 
norm is seen as crucial for a norm to be considered as diffused. To 
achieve such acceptance, positive, socialisation-based methods are usually 
preferred to negative, incentive-based methods in this norm diffusion 
discourse. Positive methods facilitate genuine, as opposed to temporary, 
acceptance and only positive methods ensure authentic embracement of 
the norm (Jonasson, 2013; Risse & Sikkink, 1999). Adoption of the norm 
along the logic of appropriateness is thus favoured over adoption along 
the logic of consequentiality, even if the latter is considered as (poten- 
tially) leading to the former (Jonasson, 2013, p. 14). Importantly, it 
is pointed out in the literature that norm adoption along the logic of 
consequentiality risks creating only token change, not resulting in genuine 
norm acceptance. 

It can be noted that most of the six processes that Manners outlined 
for EU norm diffusion are based on socialisation, even though there 
are elements of rational calculation, not least regarding conditionality 
linked to trade. It can also be noted that the norm diffusion literature 
has long indicated that socialisation-based norm diffusion is usually more 
successful. However, one crucial exception to this conclusion is often 
brought forth, namely the success of the EU’s enlargement process, espe- 
cially the eastern enlargement of 2004. EU enlargement is based on a 
logic of consequentiality, where negotiating countries become members 
only if they fulfil a (very large) number of conditions. As a consequence 
of this unprecedented success, the norm diffusion debate, not least in 
relation to the EU’s promotion of democracy and human rights, came to 
emphasise the importance of external incentives in bringing about norma- 
tive change in candidate states, in line with the logic of consequentiality 
(Schimmelfennig & Sedelmeier, 2005). 

It is however important to note that Frank Schimmelfennig and Ulrich 
Sedelmeier recognise that the incentive-based approach is premised on a 
more fundamental orientation towards the norms in question (Jonasson, 
2013, p. 15). They argue that the conditional external incentives, based 
on the logic of consequentiality, were crucial in bringing about rule 
adoption in candidate states, and that conditionality is thus the EU’s 
most successful enlargement tool (Schimmelfennig & Sedelmeier, 2005, 
pp. 210-211). Nonetheless, they acknowledge that the whole process of 
Europeanisation was embedded in a larger process of socialisation and 
social learning as the eastern enlargement was based on the candidate 
states’ fundamental identification with the EU and the high legitimacy of 
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the European integration project (Schimmelfennig & Sedelmeier, 2005, 
p. 220; Jonasson, 2013, p. 16). They also note that norms adopted as a 
result of socialisation are far less contested locally and that actual imple- 
mentation of and compliance with these norms therefore is far more likely. 
On the other hand, norms adopted as a result of external incentives, along 
a logic of consequentiality, are likely to generate more domestic resistance 
and risk facing lack of implementation (Schimmelfennig & Sedelmeier, 
2005, pp. 219-220; Jonasson, 2013, p. 16). 

Other scholars also suggest that there are crucial differences in how 
policymakers respond to external demands depending on their initial 
stance. According to this argument, policymakers cannot be enticed to 
change their minds if the external requirements are completely contrary 
to their initial stance and norm diffusion will fail when policy stances are 
too foreign to domestic policymakers. However, they can be enticed (even 
if it is difficult) or persuaded (more easily) if the external requirements 
are not completely contrary to their initial stance (Kelley, 2004, p. 432; 
Jonasson, 2013, p. 15; Dandashley & Noutcheva, 2022). 

According to this argument, a certain orientation towards the norms in 
question is thus necessary for their acceptance. On this basis, the necessity 
to study the recipients of norms is increasingly recognised in the literature 
through the so-called ‘local turn’ emphasising the agency of norm- 
takers (Grimm, 2019; Checkel, 1998; Jonasson, 2013; Dandashley & 
Noutcheva, 2022). In line with this local turn, for the norm to take root, 
it requires not only a local orientation but also local ownership, both 
in terms of goal setting and implementation of the norm in question, 
as well as a genuine dialogue between the norm-maker and the norm- 
taker (Jonasson, 2013, pp. 23-37). However, prior research recognises 
that it is difficult to realise local orientation, ownership and dialogue 
(Checkel, 1998; Jonasson, 2013; Dandashley & Noutcheva, 2022). A 
case in point is the EU’s external norm promotion which is criticised 
for failing to ensure local ownership when introducing norms, based on a 
locally rooted—at least nominal—orientation towards the norms, and to 
establish a genuine dialogue on norms. Instead, the EU is often accused of 
wanting to do things its own way, based on its own material self-interests. 
The EU is also at times accused of acting in ways that counteract its 
own norms in ways regarded as counterproductive (Jonasson, 2013, p 
189; Dandashly & Noutcheva, 2019). A prerequisite for successful norm 
promotion is therefore that the norm-maker actually wants to promote 
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the norm in question, something that is not always as self-evident as it 
may seem. 

Based on the premise that norms are diffused either through strategic 
adaptation that (potentially) leads to normative change along the logic of 
consequentiality, or socialisation into the norm along the logic of appro- 
priateness, the question arises whether different logics apply to specific 
norms? It may be argued that the conditions for norm diffusion vary 
depending on the nature of the norm, although the basic logic remains 
the same. While norms related to the social contract of a community, 
for instance, democracy, require a socialisation-based embracement of the 
norms, interest-related norms, for instance, related to trade, are more 
easily diffused following the logic of consequentiality. However, when 
interest-related norms challenge the social contract, problems will arise, 
and the outcome depends on the handling of these problems. Ultimately, 
what matters most is the extent to which both norm-makers and norm- 
takers are genuinely oriented towards the norm, providing a foundation 
for local ownership and mutual dialogue. 

Following this argument, the conditions for norm diffusion can differ 
between norms related to democracy, on the one hand, and norms related 
to climate goals, on the other. Norm diffusion related to democracy, 
which directly affects the social contract, requires a process of socialisation 
on the part of the norm-taker, based on a local orientation towards the 
norm and local ownership of the democratisation process. It also requires 
a genuine dialogue with the norm-maker—and a true willingness by the 
norm-maker to promote democracy. Norms related to climate goals may 
be easier to diffuse through material incentives, at least initially. Fairly 
soon, however, the interventions affecting the social contract are likely 
to be so extensive that a deeper socialisation-based embracement of the 
norms is required for norm diffusion. In both cases, successful norm diffu- 
sion requires the norm-maker to want to diffuse the norm, and that the 
norm-taker is willing to embrace it. 


Tae EU as A NORM PROMOTER 


How, then, does the EU work to promote value-based norms, and how 
well does it succeed in doing so? In the following, we turn the focus to the 
promotion of norms linked to democracy and climate goals, in relation to 
the EU’s southern neighbourhood. The EU has promoted these norms 
with seemingly different rates of success. It is argued that these two fields 
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of norm promotion differ in fundamental respects. It may be questioned 
whether the EU in fact wants to promote norms related to democracy in 
the southern neighbourhood and whether the partners really want to take 
them on, whereas regarding climate mitigation goals these prerequisites 
seem met to a greater extent. 


The EU as a Promoter of Democracy? 


Promoting democracy, especially in the neighbourhood, became impor- 
tant for the EU after the end of the Cold War, even if the EU has worked 
at a general level to promote democracy beyond its borders since the 
1970s. Since the early 1990s, the EU has thus developed more specific 
policies to promote democracy in third countries in the framework of its 
development policy. However, through the adoption of the 1992 Maas- 
tricht Treaty, democracy promotion became an explicit objective of the 
EU’s foreign policy. Today, the EU institutions are surpassed only by the 
US when it comes to the funding spent on the promotion of democratic 
values and institutions, as well as human rights and the rule of law globally 
(Khakee, 2022). 

The EU has developed different policy instruments to promote democ- 
racy. These include: 


e Conditionality clauses related to human rights, democracy and 
sustainable development in agreements with third states 

e The European Instrument for Democracy and Human Rights 
(EIDHR)/The Global Europe Human Rights and Democracy 
programme 

e The European Neighbourhood Policy (ENP) and 

The Enlargement policy 


The conditionality clauses define human rights and democracy as essen- 
tial elements in the EU’s political agreements with third states. Such 
clauses are also included in trade agreements, regardless of whether these 
agreements are linked to political agreements or not. Violations of these 
essential elements are grounds for various sanctions, including the suspen- 
sion of the agreement. Since 1995, negotiations on agreements with states 
outside Europe have always included one or more such clauses, even if 
they have not always become part of the final agreement. Moreover, for 
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more than a decade all trade agreements have included a clause on the 
three pillars of sustainable development—economic, environmental and 
social sustainability, which also includes social justice and human rights. 
Democracy is not directly included here, but there is mentioning of good 
governance. 

The European Instrument for Democracy and Human Rights 
(EIDHR) was launched in 2006 mainly to support non-governmental 
organisations working for democracy and human rights in third coun- 
tries, enabling the EU to fund the organisations directly without having 
to go through the formal channels of the host state. In 2021, EIDHR 
was succeeded by the Global Europe Human Rights and Democ- 
racy programme, incorporated in the Neighbourhood, Development 
and International Cooperation Instrument (NDICI)—‘Global Europe’ 
(European Neighbourhood Policy and Enlargement Negotiations (DG 
NEAR), 2021). 

The European Neighbourhood Policy (ENP) was developed after the 
eastern enlargement in 2004, as the EU sought to establish good relations 
with its new neighbours, both to the east and, later, to the south. Since 
2005, the ENP has offered the EU’s neighbours a privileged relation- 
ship, based on mutual commitment to common values such as democracy 
and human rights, the rule of law, good governance, market economy 
principles and sustainable development. It is emphasised that the level of 
ambition of the relationship depends on the extent to which these values 
are effectively shared. It is further established that neighbouring coun- 
tries that are part of international organisations for cooperation such as 
the Organisation for Security and Cooperation in Europe (OSCE) and 
the Council of Europe, or that have signed the Barcelona Declaration, are 
also committed to democracy and human rights (European Commission, 
2004, pp. 3, 12-13). 

Since the 1960s, the EU (and its predecessors) has undertaken 
different enlargements. Since 1993, the Copenhagen criteria were 
adopted stating that in order to be eligible for EU membership the candi- 
date country must have achieved stability of institutions guaranteeing 
democracy, the rule of law, human rights and respect for and protec- 
tion of minorities, in addition to a functioning market economy and the 
ability to cope with the competitive pressure and market forces of the 
EU. Moreover, the country is required to align with the EU’s acquis, 
which also includes requirements related to democracy and human rights 
(EUR-Lex, 2023). 
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The policies to promote democracy are based on partly different 
logics. While the conditionality clauses are based on negative condition- 
ality, as sanctions can be imposed if democracy and human rights are 
violated, the neighbourhood and enlargement policies are based primarily 
on positive conditionality, based on incentives, as benefits are rewarded 
if the partner state meets the objectives. In its democracy promotion, 
the EU thus attaches great importance to conditionality (positive and 
negative) and largely works in close cooperation with the partner states. 
However, a different logic underlies the EIDHR/the Global Europe 
Human Rights and Democracy programme, targeting support directly at 
non-governmental organisations. 

In addition to these four policy areas, democracy promotion is also 
included in a range of other EU instruments, both short-term (such 
as the Instrument contributing to Stability and Peace) and long-term 
(such as development cooperation). Since 2013, the EU also collaborates 
with EU Member States to support democracy promotion, particularly in 
the neighbourhood, through the European Endowment for Democracy. 
Another instrument is the EU’s Global Human Rights Sanctions Regime 
from December 2020, designed to support human rights by imposing 
sanctions on targeted individuals, entities and bodies, both governmental 
and non-governmental, in the form of travel bans, freezing of funds and 
prohibitions on making funds available to those listed (Official Journal, 
2020). 

Along the argument pursued here, material incentives and an incentive- 
based logic of consequentiality thus play an important role in the EU’s 
democracy promotion. However, democracy promotion is sometimes— 
in the ENP and, especially, in the enlargement policy—embedded in an 
approach based on more comprehensive socialisation, presupposing at 
least a nominal orientation towards the project of democratisation. The 
question is how well these different approaches work. 

In practice, the EU’s promotion of democracy is not considered 
particularly successful beyond Europe’s borders due to the problems asso- 
ciated with its implementation (Jonasson, 2013; Dandashly & Noutcheva, 
2019). The literature points out that conditionality clauses are often 
manipulated politically, both in the negotiation phase and in the imple- 
mentation phase. The EU is accused of requiring varying levels of 
compliance by different partners. Deterioration in democracy and human 
rights does not always lead to significant action, even in the case of 
authoritarian states. Even if the conditionality clauses lead to discussions 
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between the partners about democracy and human rights, the effects of 
these discussions are often largely absent, as exemplified by one expert in 
the southern neighbourhood: ‘I think maybe the Europeans would like to 
promote their own values, because they think ultimately that is the only 
thing that will change these crazy terrorists. But at the receiving end here, 
this is all for toasting ... at dinner parties’ (Jonasson, 2013, p. 62). 

The EIDHR/the Global Europe Human Rights and Democ- 
racy programme support non-governmental organisations that promote 
democracy and human rights. While it is stressed by the EU that this 
support can also be given to organisations critical of the sitting regimes, 
this is difficult to implement in practice as the control over organisations 
is often very strict in authoritarian states. Regime-critical organisations 
are often banned from operating in the country and are not allowed to 
receive foreign funds. If they do so, they risk being deemed as subversive 
and punished, directly or indirectly. Therefore, organisations supported 
by the EU are in fact often close to the regime and therefore unlikely to 
work against it by promoting true democratisation. 

Regarding the ENP, the EU’s 2015 ENP Review shows significant 
shortcomings in its democracy promotion (European Commission/High 
Representative of the Union for Foreign Affairs and Security Policy, 
2015). On the one hand, the incentive-based conditionality approach is 
considered to have been successful in supporting reforms to strengthen 
the norms when there has been political will to do so locally. On the 
other hand, the Review points out that such political will does not always 
exist. It is questionable whether an authoritarian state has an interest in 
democratisation. The EU therefore stresses the need to work in more 
effective ways to promote reforms, upholding and promoting universal 
values (European Commission/High Representative of the Union for 
Foreign Affairs and Security Policy, 2015, pp. 1-5). Interestingly, it can 
be noted that the emphasis on common values has been replaced by a 
reference to universal values in the review of the ENP. It is emphasised 
that the EU will pursue its interests and that these include the promotion 
of universal values, such as democracy, human rights, the rule of law and 
economic openness. It is declared that stabilisation is the EU’s main polit- 
ical priority in the new Neighbourhood Policy (European Commission/ 
High Representative of the Union for Foreign Affairs and Security Policy, 
2015, p. 2). 

The enlargement policy, based on both conditionality and coopera- 
tion, is the EU’s most successful approach to democracy promotion. 
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Here, the incentive-based logic of consequentiality is embedded in a 
larger socialisation-based logic of appropriateness, where Europeanisation 
includes a general orientation towards democracy, local ownership based 
on this orientation, and a dialogue with the EU, supposedly resulting 
in ‘true’ democratisation. It can be argued that the democratic decline 
that we see in some EU Member States today, for example, Hungary and 
Poland, shows that material incentives do not necessarily secure a genuine 
local orientation towards democratic values and a willingness of the state 
to attain them. As Daniel Silander (2022) points out, the anchoring of 
democracy in the political culture is lacking in several European countries. 
Democratic success can only be ensured to the extent that democracy is 
culturally rooted. If this is not the case, backsliding is likely. 

Despite the emphasis on democracy in the ENP, and in the 2021 
New Agenda for the Mediterranean (Council of the European Union, 
2020), the states in the EU’s southern neighbourhood show a glaring 
lack of genuine orientation towards democracy and local ownership of a 
democratic process. Research shows that while the sitting governments 
in the southern neighbourhood often express willingness to adopt demo- 
cratic principles, this means little in practice (Dandashly & Noutcheva, 
2019; Jonasson, 2013). Authoritarian regimes are rarely interested in true 
democratisation, contrary to their assertions. Furthermore, even if the EU 
sets out to ensure local ownership of the democratic process, the work 
envisaged is often based on conditions set out by the EU, often lacking a 
local contextualisation, which makes it difficult to talk about local owner- 
ship. Also, the principles of conditional support counteracts the ideal of 
mutual dialogue and the input from both parties on equal terms. 

While EU democracy promotion in the southern neighbourhood 
presents major shortcomings in terms of orientation, local ownership and 
dialogue, the EU repeatedly demonstrates that it prioritises stability and 
security over democracy in the region. In 2022, the European Democracy 
Support Annual Review stated that ‘(i)n a year dominated by the rhetoric 
of defending democracy, EU democracy support policies were adjusted 
in important ways to align with the new geopolitical context. However, 
the union also seemed to treat commitments in this area as second-order 
priorities compared to security’ (Youngs & Ventura et al. 2022, cp. also 
Jonasson, 2013; Dandashly & Noutcheva, 2019). The southern neigh- 
bourhood is marked by a substantial degree of instability and insecurity, 
and the EU has witnessed the consequences of this in the form of large 
migration flows. While the EU’s discourse emphasises that democracy 
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leads to stability and security, experience shows that whereas this often 
is true in the long term, things often get worse in the short and medium 
term before they get better again (Alizada, et al. 2022). This is clearly 
seen in the wake of the political uprisings dubiously dubbed the Arab 
Spring. At such critical junctures, the EU has often extended de facto 
support to authoritarian regimes in the southern neighbourhood, for 
them to maintain stability and security, rather than prioritised democrati- 
sation. The migration deals with authoritarian regimes in Turkey, Libya 
and, more recently, Tunisia, which offer support to socioeconomic devel- 
opment, without any mention of democracy, are examples of this practice 
(Directorate-General for Neighbourhood & Enlargement Negotiations, 
2023). 

The success of EU democracy promotion in the southern neighbour- 
hood has thus been faltering. In line with the argument here, this is 
because the essential prerequisites for a successful norm promotion are 
missing. There is neither a genuine orientation towards, local ownership 
of, nor a mutual dialogue on, democratisation. This—together with the 
fact that it is questionable whether the EU wants to promote democracy 
in the region—makes the prospects for successful democracy promotion 
in the southern neighbourhood look bleak. 


The EU as a Promoter of Climate Action? 


The EU has long been considered a pioneer in adopting climate poli- 
cies internally and in promoting such policies externally (Delreux & 
Ohler, 2019). At the international level, the EU partakes in the climate 
negotiations hosted by the United Nations (United Nations Framework 
Convention on Climate Change, UNFCCC), both as an entity in itself 
and through its Member States, negotiating under a common umbrella 
according to a common negotiating position. The EU’s efforts in the 
international climate change negotiations led to a failure in Copenhagen 
in 2009. However, the EU learnt from its mistakes, and the 2015 Paris 
Agreement was a major success for the EU for reasons we will return to 
(Delreux & Ohler, 2019; Oberthtir & Groen, 2017). 

The United States (US) long led the fight against climate change 
through its strong climate ambitions under the democratic presidents, Bill 
Clinton and Barack Obama. Under the rule of republican administrations, 
however, it withdrew from the Kyoto Protocol in 2001 and the Paris 
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Agreement in 2017. Under Joe Biden, the US re-entered the Paris Agree- 
ment in 2021. By the time of the 2015 Paris meeting, China had also 
stepped forward as an important climate actor, along with other emerging 
powers with large emissions. With its new strategy, the EU however 
managed to manoeuvre skilfully in Paris. While the goal is the same for 
everyone involved in the fight against climate change, the approaches and 
priorities differ (Oberthtir & Groen, 2017). By virtue of its ambition to 
lead by example and basing negotiations on ambitious and legally binding 
agreements, the EU is often seen both as a leader and a mediator (a 
leadiator) in this endeavour (Delreux & Ohler, 2019). 

The literature shows how the EU has established the world’s most 
comprehensive climate policy framework, based on an economic incen- 
tive scheme with emission allowances in the framework of the Emission 
Trading System, and binding commitments for Member States to reduce 
emissions. These measures have also been successful internationally, in 
some cases reaching far beyond the EU’s borders (Ferenczy, 2019). 
However, the literature points out that this is not enough to achieve 
the EU’s own long-term goals. To do so, more fundamental shifts in 
a range of EU policy areas—from energy production and consumption, 
to transport, agriculture and industry—are required (Delreux & Ohler, 
2019). 

While an incentive-based logic of consequentiality, in the form of 
emission allowances, thus has reaped some success both within the EU 
and beyond, the literature suggests that the EU is most successful in 
the global arena if and when it succeeds in persuading/convincing its 
international partners through diplomatic negotiations (Delreux & Ohler, 
2019; Ferenczy, 2019; Oberthür & Groen, 2017). A socialisation-based 
approach thus seems more likely to succeed. The low point in Copen- 
hagen in 2009, when the EU failed to achieve its objectives and no 
agreement was reached, is regarded as resulting from the EU having set 
too high targets, which were poorly anchored with other states, and paid 
too little attention to the interests of its partners. In particular, the part- 
ners’ insistence that their right to economic development had to have 
consequences for the climate, as the EU and the rest of the industrialised 
world already had largely used their rights in this regard, was taken too 
lightly by the EU (Delreux & Ohler, 2019; Oberthür & Groen, 2017). 
Thus, along with the argument pursued here, it was the lack of common 
orientation, local ownership and mutual dialogue in relation to the norms 
that led to the failure in Copenhagen. 
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This lesson was however not lost on the EU. In the run-up to the 
2015 Paris meeting, the EU worked hard to ensure that the agreement 
was genuinely anchored, through active diplomacy and coalition- and 
bridge-building with partners, a strategy which paid off in the agreement 
reached (Oberthür & Groen, 2017). This agreement was certainly less 
ambitious from a climate point of view than the EU’s previous targets, 
but also more realistic (Delreux & Ohler, 2019). Most agree that the 
Paris Agreement was a great success for the EU—it is better to have a less 
ambitious agreement where the parties agree on their commitments than 
either no agreement at all or a divisive one, even if the agreement is not 
really considered sufficient to save the climate (Delreux & Ohler, 2019; 
Oberthür & Groen, 2017). 

After Paris, the socialisation-based anchoring process has been further 
refined, with even more focus on common orientation towards the goals, 
genuine local ownership both in the setting of goals and of processes 
and true mutual dialogue. The literature points out that actors in the 
global arena need partners to support an ambitious, comprehensive 
agenda and that the EU’s active climate diplomacy provides such support 
(Oberthiir & Groen, 2017). 

Central to the Paris Agreement is the recognition that conditions 
matter and that the states with the most favourable conditions have the 
greatest responsibility. Part of this responsibility is the various forms of 
support that industrialised countries provide to developing countries. In 
the 2021 COP meeting in Glasgow, the EU pledged even more financial 
support for climate action in developing countries. The Paris Agreement 
also introduced common rules for how climate action should be carried 
out in its different phases. In Glasgow, this rulebook was completed, 
and it was decided that the ambition of climate action should be further 
increased (United Nations, 2023). In Sharm el-Sheikh in 2022, the EU 
contributed to securing the final agreement and putting in place new 
funding to help vulnerable communities face the loss and damage caused 
by climate change (European Commission, 2022). 

Analysing the international climate action of the EU from the perspec- 
tive put forth here reveals that this action is conducted mainly along a 
socialisation-based logic of appropriateness, based on the fundamental 
idea that we are all in this together, even if more short-term, interest- 
based material incentives also are present (cp. Jurgelaityté, 2023). This 
socialisation-based approach is underscored by the fact that the Paris 
Agreement stipulates that the action to address climate change should 
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take into account crucial societal aspects like human rights and gender 
equality, thus addressing the more fundamental social contract (United 
Nations, 2015). The developments from Copenhagen to Paris and 
beyond also show that climate action is only successful to the extent 
that it is based on a common orientation, local ownership and mutual 
dialogue. Unlike in democracy promotion, there is furthermore a genuine 
willingness on the part of all parties to work towards common goals to 
combat climate change, even if it comes at a cost. The EU has thus been 
more successful in promoting norms on climate change, both because it 
has worked actively on securing socialisation and because all parties are 
genuinely interested in the common goals. 

The EU emphasises that climate action is also important in relation 
with the southern neighbourhood. The European External Action Service 
stresses that the EU supports its neighbours in reaching their nationally 
determined contributions to the Paris Agreement through the external 
dimension of the Green Deal and that the EU will increase its support 
for the climate transition (EEAS, 2021). The 2021 New Agenda for the 
Mediterranean underlines that action to address the global climate chal- 
lenge is a fandamental pillar of the EU’s policy in the region (Council of 
the European Union, 2021). It is emphasised that the EU is convinced 
that it, by working together with the southern neighbourhood partners, 
will contribute to a just and inclusive green transition. In line with the 
external dimension of the Green Deal, the EU will also work to increase 
the climate ambitions of the partners. It is stressed that the southern 
neighbourhood plays an important role in attaining the objective of a 
climate-neutral world and supplying green energy to Europe. 

Thus, at level of policy, the EU sets out to cooperate with its southern 
neighbourhood partners in climate action, based on common orienta- 
tion, local ownership and dialogue. The question is how this works out 
in practice. In the run-up to the 2021 COP meeting in Glasgow, a 
review showed that there are major difficulties for the southern Mediter- 
ranean states to fulfil their commitments under the Paris Agreement, 
not least because of domestic political instability (The National, 2021). 
While important achievements have been made, particularly in Egypt and 
Morocco, limited progress was recorded in Israel and Lebanon. Coun- 
tries, like Jordan and Tunisia, have developed ambitious visions, but with 
little concrete action to show for it. Achieving success on the ground 
obviously has its challenges. Most southern neighbours however showed 
a positive development in their environmental performance, including 
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performance on climate change, ranking among the top half of countries 
worldwide in terms of positive climate change mitigation over the last ten 
years (Wolf et al., 2022). 

Despite the challenges, and even though the EU’s climate coopera- 
tion with the southern neighbourhood is relatively new, the prospects 
for success seem relatively bright. Not least because it is in the interest 
of the authoritarian states themselves—to a greater extent than in other 
issues—to cooperate with the EU in climate action, to secure their own 
survival as they are located in a region that is among the most vulner- 
able to climate change globally (Bremberg, 2022). The EU’s interest in 
achieving success is also obvious, not least because climate change in the 
southern Mediterranean is driving migration towards the EU, in a way 
that it regards as highly undesirable. Many different diplomatic and tech- 
nical initiatives have been taken by the EU to support national measures 
to strengthen climate action in the southern Mediterranean. For example, 
at the 2022 COP in Sharm El-Sheikh, a partly EU-sponsored Mediter- 
ranean pavilion was set up for the first time, with the aim of bringing 
together different regional actors—from Europe and the Mediterranean— 
in the fight against regional climate change (Union for the Mediterranean, 
2022). While it is still early to judge the success of these initiatives, 
and while political leaders in the southern neighbourhood have shown 
some reluctance in this respect, a common orientation to shared goals, 
local ownership and mutual dialogue appear to be emerging in regard 
to climate change cooperation—all important factors for success in the 
EU’s climate action globally as well as in its cooperation with the partner 
countries in the southern neighbourhood. 


CAN THE EU PROMOTE NORMS BEYOND 
ITS BORDERS IN A CONFLICTUAL WORLD? 


This chapter shows that the EU’s efforts to promote norms seem to work 
better in some areas than in others. It is argued that this is because both 
the EU and its partners are not as interested in the diffusion of some 
value-based norms, as they are in the diffusion of others. While the EU 
and the Mediterranean partners seem to have a genuine common interest 
in addressing rampant climate change, not least for the sake of their own 
survival, a similar interest is not at hand in the furthering of democracy. 
Even if the EU argues that democracy leads to stability and security, which 
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is desired in the long run, and the neighbouring states in the South some- 
times talk about democracy, both parties seem to agree that democracy is 
not desirable in the southern neighbourhood at present. Instead, a process 
of democratisation seems likely to lead, at least in the short-term, to the 
kind of instability and insecurity that both parties want to avoid. The 
EU has no interest in the migration flows that such a situation would 
generate, and the authoritarian regimes are not interested in undermining 
themselves. 

For value-based norms to be successfully diffused, there needs to be a 
genuine political will on all sides. Furthermore, the diffusion of a value- 
based norm requires that both the EU and the partner state are oriented 
towards the norm in question and that there is local ownership in the 
implementation and mutual dialogue between the EU and the partner 
state. If these prerequisites do not exist, the prospects for norm diffu- 
sion are poor. This chapter has shown that these prerequisites seem to be 
present in the EU’s work on climate change mitigation to a much greater 
extent than in its promotion of democracy, especially in relation to the 
southern neighbourhood. The chances for success in the battle against 
climate change thus seem far greater than the chances for success in the 
promotion of democracy. 

How, then, can the EU work to promote value-based norms globally, 
especially with regard to democracy? Along with the argument pursued 
here, it is particularly important to focus on two things. First, it is crucial 
that the EU does not claim to promote value-based norms if this is not 
genuinely meant. The EU’s promotion of democracy is an important 
example of how such an approach is not likely to succeed. Further- 
more, such an approach risks undermining faith in democracy itself. If 
the EU believes that democracy is the best political system at hand for 
safeguarding human rights and ensuring stability and security in the long 
term—as it indeed has good reasons to think—the EU needs to priori- 
tise democratisation, not stability and security, even if it comes at a cost. 
The EU must stand up for democratic principles in practice, even in diffi- 
cult circumstances. The EU’s discourse needs be followed in practice, and 
support to non-democratic partner states should be reconsidered. 

Secondly, the EU needs to base its policies on the research that 
unequivocally shows that democracy has to be locally rooted in order 
for it to take hold and flourish. Democracy cannot be imposed from the 
outside, but help can be offered to promote a domestic dialogue about 
democracy and what democracy means in the local context. The EU can 
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contribute to such a discussion by addressing what democracy could mean 
locally in its dialogue with both partner states and other local actors, and 
by showing what benefits the EU itself has reaped from democracy in 
practice. By encouraging such a locally rooted discussion, which includes 
all parts of society, societal pressure for democratisation may grow. 

In order to promote value-based norms beyond its borders in this 
era of geopolitical conflict, the EU needs to promote a local orientation 
towards these norms, to ensure that the work on these norms is locally 
owned and that there is a genuine dialogue. In the work to promote 
democracy, the EU can learn from the work against climate change and 
genuinely contribute to a local, contextualised development of democratic 
objectives and of the local approaches to meet them, by using inclusive 
dialogues. 

At a time when the global order is at stake, and democracy is being 
challenged worldwide, the EU needs to reconsider its discourse, and, 
above all, its actions. To promote a global order based on democracy and 
human rights, the EU needs to honour its stated aims, both in discourse 
and in practice. The EU cannot afford to undermine democratic norms 
by claiming to act in accordance with them, when in fact it does not. The 
EU needs to stand up for its values, even if this may counteract interests 
in the short term, as the erosion of these values risks undermining the 
EU’s long-term interests. In the inevitable conflict between interests and 
values, the latter needs to be prioritised over short-term interests. The EU 
needs to genuinely stand by its own values in the norm promotion and 
work to ensure that the norm-takers also embrace them. This is vital if the 
EU does not want to risk undermining the value-based norms themselves 
as well as its legitimacy and thus its influence worldwide, all of which are 
crucial to its own survival. 
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CHAPTER 6 


The Ability of the EU to Extend Its Model 
of a Social Market Economy Beyond Its 
Borders 


Pär Hallstrom 


February 24 2022 is history. In the spirit of nineteenth-century nation- 
alism, the leadership of an authoritarian and capitalist Russia decided to 
use military aggression in order to fulfil its aims, and crosses the borders of 
a state associated with the European Union (EU), a Union based upon 
the fundamental trust that violence between European states is nowa- 
days unlikely. Two views on international relations and the role of law 
are confronted, one political view based on power, scantly limited by 
public international law, and another, where the rule of law, liberalism 
and human rights serve as a guarantee for peace and cooperation between 
states. 

Russia’s war against Ukraine can be seen at once as a military assault 
on the role of the EU in Europe and constitutes as such the most direct 
and clear challenge to the Union’s ability to act in accordance with its 
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values. However, this ability is also challenged by other purely material 
circumstances. Ever since the Renaissance, the demography, the aptitude 
for industrial innovation and the advancement of arts and culture have 
made it possible for the European countries to exercise their influence on 
the rest of the world. Notably since the end of World War II, the Western 
European ideas of how a democratic state, characterised by human rights 
and social aims, is to be realised within a liberal market economy have 
prevailed. However, during the twenty-first century, the global trend is 
in the direction of a new pluralism where the role of Europe is dimin- 
ishing. To be sure, Europe, organised within the EU, is still the world’s 
biggest economy measured in GDP per capita, and its largest trading 
bloc. The EU is the most important trading partner for 80 countries 
of the world and ranks first in both inward and outward-bound inter- 
national investments (European Commission, 2023). At the same time, 
this leading position is declining as a result of the fact that the EU popu- 
lation in relation to the world population is diminishing, and so is its part 
of the world’s economy and trade. This trend is occurring parallel to the 
increase of importance of countries that do not share the European view 
of the ideal society. In 2021, one-third of the world’s population lived 
under authoritarian rule, and only 6.4% lived in full-fledged democracies 
according to the Democracy Index of the Economist (The Economist, 
2022). 

This chapter explores the questions to what extent, and how, the 
EU and its member states influence other countries to adopt domestic 
rules as well as international cooperation mechanisms comparable to the 
democratic and liberal social market economy model and international 
policy aims of the EU. Such ability seems, to this author, being of great 
importance for a harmonious future development of political and trade 
cooperation on a world level, as well as for cooperation between the EU 
and its partners in their bilateral relations. And it is of relevance for the 
survival of the foundational ideology of the Union itself. 

The chapter does not purport to provide an exact answer to the 
questions outlined above, nor does it draw the contours of their future 
implications. Instead, it points out and systematises the most relevant 
circumstances that condition the EU’s ability to extend its values beyond 
its borders, and it does so from seven aspects. First, it provides a back- 
ground in consideration of theories of power in international relations. 
Second, it gives a historical explanation of the influence of European 
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legal thinking in the world, and why European-inspired law meets resis- 
tance for particularly cultural reasons in Asian and African countries. The 
third aspect relates to how the EU’s soft and economic power influences 
its commercial partners to introduce EU market rules in their jurisdic- 
tions. The fourth aspect illuminates how the EU model, in its quality of 
an economic as well as a political project, has inspired countries in Latin 
America as well as in Africa to establish economic communities with polit- 
ical aims. The fifth one is directed towards the economic power that the 
EU exercises in the bilateral trade agreements that the EU has estab- 
lished with most countries in the world. The sixth aspect focuses on the 
influence that the EU exercises in multinational economic organisations, 
foremost the WTO; and the seventh aspect puts the EU model for cooper- 
ation in relation to future alternatives, in particular to those led by China. 
The chapter ends with final reflections on Europe in the present world 
disorder. 


GEO- AND REAL POLITICS MEET LIBERAL 
AND VALUE-BASED PoLitics—A THEORETIC 
BACKGROUND TO EU POWERS 


One way of analysing Europe’s place in a multipolar world is to depart 
from the teachings of the Swedish political scientist Rudolf Kjellén (1864— 
1922). He was partly inspired by the German legal philosopher von 
Savigny, the principal member of the historical school, which was critical 
of the opinions of the liberals about the possibility to couching abstractly 
framed rules of universal application (von Savigny, 1831). Contrary to 
the liberals, he meant that law is created by tradition and results from 
how legal rules have been shaped over time within a national culture. 
He consequently meant that law should reflect the national spirit. Kjellén 
understood the development within a state to be a political and dialectical 
struggle for power between progress, attached to liberalism, and reaction, 
attached to the traditional values of a country, expressed as conservatism. 
When it comes to international relations, Kjellén introduced the concept 
of geopolitics, and in a spirit of real politics (Realpolitik) he meant that 
the will to expand is part of the nature of the great resourceful powers 
as well as their reasoning in terms of spheres of interest (Kjellén, 1911, 
1916). It is not without merit to use his theories for explaining the causes 
of the present authoritarian military/police rule of Russia as well as of 
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Russia’s will for re-establishing the Russian/Soviet empire. His theories 
can also serve as a tool for explaining the EU’s value-driven foreign policy 
as well as the resistance to it from non-European cultures. 

The comprehension of international relations by Kjellén, that rational 
interests and not ideas are the decisive factors behind the foreign policy 
of nations, is also close to the theory of real politics, but it is Hans J. 
Morgenthau who stands as the Nestor of the theory of real politics and 
its application on international relations. In his quality of an international 
lawyer as well as a political scientist, he was well aware of the relation 
between law and politics in international relations. 

Morgenthau meant that states are acting rationally in conformity with 
their interests and that international politics is a struggle for power in 
which states use international law but even more their political resources 
for attaining maximal power and thereby national security (Morgenthau, 
1948). He divides the concept of power into three parts: political power, 
economic power and charismatic power. Political power includes unilat- 
eral decisions about military force towards another state, economic power 
is exercised by a state when using its economic resources for compelling 
another state, charismatic power, that Morgenthau also calls the power 
over the minds of men, relates most of all to the cultural influence that a 
state may enjoy in relation to other states. The United States since long 
possess all three types of power while South Korea may be referred to as 
an example of a country that has got charismatic power since the 2010s 
via its music, films and technological achievements. 

The power of the EU vis-a-vis third states is based on its economic 
power, but maybe even more on its charismatic attraction. The EU itself 
is arguably better explained by the liberal theories within the academic 
subject of international relations than by the real political ones. In its 
quality of an organisation, it constitutes an institutionalised peaceful area 
of international cooperation that is built upon binding rules of law, 
democracy and free trade. This organisation has an influence on third 
states both as an example of successful cooperation and of being the 
hub of a net of cooperation organised around free trade agreements 
between the EU and third states. These agreements do not only comprise 
rules on trade, creating economic interdependence but they also include 
legal obligations on matters of, e.g., protection of human rights and the 
environment. 

The theory about charismatic power to influence the action of others 
has been further developed by the political scientist Joseph Nye, who 
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named it “soft power”. When speaking about the soft power of the EU, 
we must not forget the importance of the culture of its member states for 
creating the power of attraction of the EU. Again, the EU rather serves 
as a hub or as an umbrella assembling the member states. 

Nye makes a distinction between hard power on the one side, 
consisting of political and economic power, and soft power on the other. 
He means that soft power cannot be very well created by governments 
but is the result of non-state actors in an open society. It is influenced 
by culture and political values concerning democracy and human rights 
like a free press and the right to demonstrate (Nye, 1990). But decisions 
on foreign policy may also be important like the will to cooperate with 
treaty partners and being favourable to multilateralism (Nye, 2004). The 
observations by Nye may very well have had the case of Europe and the 
European Union in mind. 

European circumstances are the focus of the study by the legal scholar 
Anu Bradford. With her book The Brussels Effect—How the European 
Union Rules the World she demonstrates concretely how the EU by 
adopting internal legislation and regulatory standards in areas such as 
product safety, competition and data protection, exercises economic and 
mainly soft international power resulting in rules and norms voluntarily 
taken over and followed by the world at large (Bradford, 2020). 


A HISTORICAL BACKGROUND TO THE PRESENT 
EU INFLUENCE IN THE WORLD 


In order to understand the power of the EU and of its member states, 
not the least the importance of law as a soft power, it is difficult to ignore 
the history of Europe’s relations with the world and its colonial heritage. 
This heritage still negatively affects the minds of those peoples that were 
subjects of the British, French and Russian Empires, as well as of those of 
the Belgian and Portuguese systems. The since long ended Spanish one 
has less impact today. At the same time, the colonial systems contributed 
to modernisation of those societies in the European sense, in determining 
geographical borders, in setting up an administrative apparatus, school 
systems and legal systems moulded after European prototypes. 

The British and French Empires reached their largest extension after 
the First World War and the Peace of Versailles, but simultaneously the 
resistance to colonialism took off. However, it would take until the end of 
World War II for an almost forty-year-long decolonisation period to get 
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started. The Russian Empire, on the contrary, together with the Austrian 
and German Empires, was split up after World War I, but it was re- 
established after World War II in the form of the Soviet Empire based 
on political, ideological and military power. It collapsed with the Soviet 
Union in 1991, but the present war in Ukraine is part of the political 
ambition of a re-established Russian Empire. 

The decolonisation of the British Empire proceeded fairly peacefully, 
i.e., without major resistance from the British government, yet not from 
British people in Kenya and former Southern Rhodesia, and the newly 
sovereign states could be assembled with the United Kingdom in the 
informal “conversation club”, the British Commonwealth of Nations. 
The decolonisation of the French Empire, by contrast, could only be 
achieved through crises, in Tunisia and Morocco, and through war, in 
Indochina and Algeria. The efforts by France to establish institutionalised 
cooperation with former colonies within firstly the French Union and 
thereafter through the French Community, la Communauté francaise, 
failed because of the domineering role of France. Neither could the 
Portuguese system be ended without wars. The strongest resistance move- 
ments in some of the French and Portuguese colonies were of communist 
ideology and after those countries had reached independence they were 
declared people’s republics and initiated economic systems inspired by the 
Soviet model. 

In particular, during the 1960s and 1970s, the belief in a planned 
economy, nationalisation, and state-owned companies was strong, in 
Europe as well as in the newly independent states, and many former 
colonies considered themselves to be threatened by imperialism in all its 
four dimensions: political, economic, cultural and ideological. Despite 
the fact that the Soviet Union displayed three of these dimensions in 
relation to its neighbourhood, the newly independent states positioned 
themselves against the former Western colonial powers and the United 
States. Together with the Soviet Union and its puppet states, they formed 
a majority in the United Nations General Assembly and could carry 
through resolutions against what they considered to be economic imperi- 
alism from the West: 1962 on Permanent Sovereignty of States over their 
Natural Resources (UN, 1962); on a New International Economic Order 
(1972) and the Charter of Economic Rights and Duties of States (1974). 
These resolutions confirmed the principle of state sovereignty and non- 
interference in internal affairs, including the choice of economic system, 


6 THE ABILITY OF THE EU TO EXTEND ITS MODEL ... 125 


the right to expropriate foreign property in application of the national law 
of the expropriating state and to claim access to new technologies. 

However, the major part of international trade was between the 
richer OECD countries, and in order not to be further marginalised the 
developing countries chose to find compatible arrangements with the 
established Western order. The former colonies could keep their tradi- 
tional duty-free trade between them and the metropolis by entering into 
the large non-reciprocal free trade arrangements with the EEC/EU, the 
Yaoundé (1963) and Lomé conventions (1975, 1979), giving free access 
to the common market of the EU for the former colonies, while at the 
same time allowing them to keep their markets protected. In addition, 
these agreements contained parts on economic and technical coopera- 
tion and aid, e.g., on advanced legal and administrative training. The 
developing countries furthermore entered into bilateral agreements on 
investments and investment protection with many European countries 
individually, conditioning the right to expropriation, and a majority of the 
developing countries acceded to the World Bank International Centre for 
Settlement of Investment Disputes, giving multinational companies the 
right to have their disputes with the investing state settled by an interna- 
tional arbitration court, which decides on the basis of international law. 
The developing countries also participated actively in the negotiations 
leading up to the establishment of the World Trade Organisation (WTO) 
and became members with special status granting them favourable rights 
and exceptions. WTO membership encroaches somewhat upon domestic 
sovereignty, as it entails obligations about ensuring competent administra- 
tion and independent courts; obligations that are patent when it comes 
to the protection of intellectual property rights. 

In 1992, after the foremost challenger of the European view on 
society, the Soviet Union, had collapsed, its command economy system 
was recognised as inefficient, and the states that had been part of the 
Soviet system had started transforming themselves into liberal states in 
the Western sense of the concept, with democracy, the rule of law, 
market economy and respect for human rights. Many of them were 
aiming towards membership of the European Union and liberal democ- 
racy seemed to be the only important ideology in the world. The political 
scientist Francis Fukuyama (1992) formulated his winning thesis that 
history had reached its end. He based his thesis on the fact that parlia- 
mentary democracy and market economy had become the norm also in 
Eastern Europe, Latin America and Asia. 
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Fukuyama’s thesis was disputed by his colleague, the political scientist 
Samuel Huntington (1996). According to his opinion, history continues, 
but conflicts in the world will not take place between states separated 
by political ideology. They will rather occur as a result of differences 
of cultures or civilisations that are not bound by national borders. He 
defined seven such world views: (1) Western, (2) Latin American, (3) 
Islamic, (4) Chinese, (5) Hindu, (6) Japanese and (7) African. The 
Western belief in universal values would be shared by a shrinking part 
of humanity and they would lose their global convincing power. 

This classification of world views coincides in broad terms with the 
one drawn up by the legal scientist René David (1950), when he analysed 
the major legal systems of the world later described extensively by Konrad 
Zweigert and Hein Kötz (1995). However, analyses from legal science are 
more directed towards the coexistence of legal cultures than what is the 
case in political science, where pointing at conflicts is frequent in order 
to illuminate essential differences. Legal science may explain how in some 
countries, parts of life like marriage and penal law may be regulated for 
instance by Muslim law, on the basis of traditional religious values, while 
administrative and business life is mainly regulated by law of European 
origin. In the fields of constitutional and administrative law, a great part 
of the principles expressed in the constitutions of the European countries 
have been included in the constitutions of the former colonies. In some 
cases, this has been effectuated in a very concrete way, for example, in 
respect of human rights, the constitution of Gabon refers directly to the 
French Declaration of Human Rights of 1789. 

In the same line as Huntington, the legal scientist Patrick Glenn 
(2000) emphasises that, from a legal point of view, many legal systems 
of the world are not pure but represent commixtures of traditions from 
various origins. He stresses that law is influenced and adapted depending 
on the social context of local societies. He points to the fact that legal 
traditions are conservative by nature and that they are connected to a view 
of society as being static. This entails that societies do only change very 
gradually, often as a result of new traditions being gradually consolidated, 
many of those originating from other traditional cultures (Cf. Kjellén, 
supra, on dialectic progress). The legal historian Alan Watson (1974) has 
underlined the importance for social change that new law is imported, and 
transplanted, but that this reformation of law can fail in countries with 
strong legal traditions by the fact that the transplanted law is repelled. 
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In order to explain how and why local law that has been shaped 
after European models is being actually applied, both in the private and 
the public law fields, it is consequently necessary to investigate the role 
of cultural traditions. Within the public law field this may explain the 
strengthening of presidential power, or, regarding human rights in Africa, 
that the African Charter puts equal emphasis on individual and collective 
rights and it also emphasises the duties of the individual towards country 
and family. 

Today, not only the UK and France but also other European countries 
and the EU play a role as sources of inspiration for law reform in the 
partner countries. Furthermore, the EU is financing vast programmes on 
legal cooperation. They are often carried out in cooperation with EU 
member states or non-governmental organisations. Worth to mention 
is also the cooperation within the legal field that takes place between 
French-speaking supreme courts within [Association des Cours suprémes 
Judiciaires francophones and that courts in countries with ties to Europe 
not seldom refer to French or English case law when interpreting their 
own law. The EU is also the only non-African representative at the 
sessions of the African Commission for human and peoples’ rights. 

In this admittedly brief historical overview of European/EU influ- 
ence in the world it is also appropriate to mention a positive heritage 
of the colonial past, namely languages. English, French, Spanish and 
Portuguese have united nations within states and united states in coop- 
eration between themselves and with Europe. As these languages are also 
official languages of the EU, all its legal acts are easily accessible and ready 
to be transformed into the legal systems of the EU partner countries. 


SOCIAL MARKET ECONOMY—A SOFT POWER 
ASSET FOR THE EU’s GLOBAL INFLUENCE 


For Germany, having been dominated since the beginning of the 1950s 
by a moderate ordoliberal thinking (Gerber, 1998), i.e., permitting social 
aims within a liberal economy, it has been a condition for transferring 
power to the EU in order to create a Common European Market, that 
such transfer would not result in making it difficult to reach national 
social aims. Such aims were therefore also to be part of EU policy. 
This view has been consistently shared by all the member states of the 
EU. Already in 1951, when the first European Community, the Euro- 
pean Coal and Steel Community, was created, liberalisation was therefore 
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complemented by financial means allowing ECSC to provide support for 
professional training, expected to be needed as a result of the indus- 
trial transformation. This capacity increased when a social fund was 
created simultaneously with the establishment of the European Economic 
Community (EEC) in 1957. The EEC also received competence to make 
politics with social contents, e.g., concerning the prohibition of sexual 
discrimination related to working life, part-time work, and parental leave. 
Already in the 1970s the EEC set out the objective of becoming a 
social community, eine Sozialgemeinschaft, according to the German social 
democratic chancellor Willy Brandt (Brandt, 2019; Leibfried, 1992). 
Environmental policy was officially recognised as an EU policy with the 
Single European Act in 1986 and the social quality of EU policy was 
manifested by the EC Social Charter 1989, and written into the Lisbon 
Treaty Article 3(3) confirming that the EU shall be based on a social 
market economy. 

In the 1970s and 1980s, considerations of welfare politics were 
inherent in many EU rules that were introduced in order to establish 
the common market. In the field of agricultural policy, heavily regulated 
by the EEC, prices should be reasonable to consumers (EEC Article 
39(1,e)). EEC rules were issued on product liability, consumer credit and 
prohibition of misleading advertising. Considerations of environmental 
or social nature were taken into account when EEC technical standards 
were introduced, e.g., about exhaust gas cleaning and security regulations 
for cars, sulphur in fuel oil, industrial discharge of dangerous substances, 
norms for air quality, sound level for machines, procedures for control 
of chemical substances before they are marketed, classification, marketing 
and norms for dangerous substances, limits to the use of hormones for 
animal breeding, limits to the use of pesticides and other poisonous 
substances for protecting plants, regulation on additives and packaging 
materials for food products, on the contents of marketing and packaging 
of cosmetics, classification marking and prohibition of textile substances, 
rules on approval of pharmaceutical substances, security norms for toys 
etc. 

EU legislation on the quality of products and production processes is 
an ever-ongoing activity, the resulting rules being compulsory both for 
goods produced in the EU, as well as for those imported into the EU. 
Therefore, all companies wanting to sell their products in the common 
market need to make them in conformity with EU standards. In fact, 
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as convincingly shown by Bradford (2020), many international compa- 
nies tend to adapt all their production to EU standards. They do so 
because of the giant size of the EU market, the biggest consumer market 
in the world, and as it is cheaper to follow one standard than to produce 
different products for different markets, companies chose EU standards 
for all their markets, and as EU standards mostly are the strictest of 
the world such products are admitted everywhere. Hence, EU standards 
become world standards. 

It is worth noting that adapting products to EU standards is not merely 
a technical matter, but that the social aims of the standards are simulta- 
neously being marketed abroad. Anu Bradford mentions in this respect 
in particular the EU regulation on Registration, Evaluation, Authorisa- 
tion and Restriction of Chemical Products (REACH) (Bradford, 2020, 
p.193). It does not put the responsibility on the state but on producers 
and importers for collecting and assessing information on the properties 
and hazards of substances. The regulation has not only had an impact on 
companies but it has also led to legislation in most countries with a large 
chemical industry, e.g., China, Japan, South Korea, India and Turkey. 

Bradford points at EU legislation in one field that is particularly illus- 
trative of EU soft power influence on not only commercial conditions but 
also on human rights in the digital economy, namely the EU General Data 
Protection Regulation (GDPR) from 2016 about personal data (Brad- 
ford, 2020, p.133 et seq.). It is applicable to all companies collecting data 
on people in the EU, irrespective of whether they are being established 
on EU territory or outside of it. Bradford found that national legislation 
corresponding to EU law has been introduced by 120 countries world- 
wide. The USA is an exception while the Chinese legislation resembles it 
on paper. 

The social aims of the EU are not absent even in the most typical 
ordoliberal field, competition policy. According to the original Article 
86(b) EEC Treaty, current Article 102 (b) TFEU companies with a 
dominant position are not allowed to act in ways leading to the preju- 
dice of consumers. In a similar manner, the original Article 85 (1) EEC 
Treaty and present Article 101(1) TFEU prohibiting restrictive agree- 
ments may, according to the third paragraph of the same article, allow 
exceptions to the rule in certain cases, provided consumers get a fair share 
of the resulting benefits. Still, from a power perspective, the EU’s external 
actions in the field of EU competition policy are of mainly economic 
nature. 
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If a company, regardless of its nationality, acts in a way that is contrary 
to the EU’s competition rules, and its conduct has effects on the internal 
market of the Union, the European Commission has the right to open 
infringement proceedings and may decide to impose very high fines, of 
up to 10 per cent of the annual turnover of the infringing undertakings. 
The Commission also has the power to prohibit the acquisition or merger 
of undertaking, the decisions of the Commission being subject to judi- 
cial review before the Court of Justice of the European Union (CJEU). 
Such decisions of the Commission and of the CJEU have legal effects 
worldwide. What is more, not only has EU competition law produced 
worldwide effects through its application by EU institutions, but it has, 
according to Bradford, served as a model for the competition laws of the 
major part of the 130 states of the world (Bradford, 2020, p.115). Not 
only have its substantive provisions been almost literally transferred but 
also its administrative set up with an independent competition authority 
whose decisions may be controlled by a court of law. 

The European social market economy has evidently a charismatic soft 
power, mixed with some economic power instruments encouraging coun- 
tries all over the world to undertake legal reforms in the direction of 
the European model. The reasons can be explained by economic and 
objective factors as well as by cultural and ideological circumstances. The 
need for companies to export to the European market can be consid- 
ered an economic factor, and objective factors are the circumstance that 
laws of purely commercial and technical nature are neutral to cultural 
traditions and are therefore easily integrated into legal systems of non- 
European countries. As cultural and ideological factors can be considered 
the fact that the elites of many countries are well acquainted with Euro- 
pean languages and culture, and they are positive to European ideology 
concerning the government being active in assuring consumer and envi- 
ronmental interests in a market economy. Regarding competition law, 
they share, according to Bradford (2020, p.122), the European view that 
it should express a compromise between the free market and the will of 
governments to interfere in order to take consumer interests, small- and 
medium-sized companies, and market structure into consideration. More- 
over, as European competition law also includes control of state aid and 
market structure it could inspire countries like China, India and Russia. 
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THE EUROPEAN UNION INSPIRING THE ESTABLISHMENT 
OF REGIONAL ORGANISATIONS WITH 
ECONOMIC AS WELL AS POLITICAL AIMS 
AND OBJECTIVES IN LATIN AMERICA AND AFRICA 


The EU serves as an inspiration for countries not willing to go as far as 
to establish a federation, but yet wanting to have intimate regional coop- 
eration in the economic area and to coordinate their policies generally. 
Organisations having the European Community/European Union as a 
model have been established in Latin America and Africa. This occur- 
rence can be understood as a result of the soft power of the EU. One 
such organisation was created already in 1969 when the Andean Commu- 
nity, La Communidad Andina (CAN), was established by its members 
Bolivia, Colombia, Ecuador and Peru. Among these novel organisations, 
it is CAN that is the copy following most truly the original EEC and the 
EU, and having the most efficient legal system. The institutions of CAN 
correspond to those of the EU with a Council consisting of the heads 
of states, agreeing about the larger policy questions and settling political 
disputes between the member states, a Council of Ministers taking supra- 
national norms, decisions, a Commission making proposals, a Parliament, 
and a Court of Justice having the power to control that the CAN-Treaty, 
the economic constitution, is respected by the member states (Alter & 
Helfer, 2017). Important for the efficiency of the organisation, and for 
assuring that persons can rely on the economic rights of the constitution, 
is the fact that it has been given direct effect in the national legal orders of 
the member states and that their courts may submit to the CAN Court of 
Justice requests for preliminary rulings, that are binding for the national 
courts. 

The Central American Community (SICA), Sistema de integracion 
centroamericana, corresponds as well, grosso modo, to the EC/EU, and 
its Court of Justice quotes cases decided by the European Court of 
Justice, but the other community organisations in Latin America do not 
live up to the original. The southern common market, Mercosur, which 
comprises Argentina, Brazil, Paraguay and Uruguay, still lacks an efficient 
tribunal; the Caribbean Community (Caricom) lacks efficient political 
institutions, but on the other hand it has an efficient tribunal having wide 
competences. The tribunal is part of the judicial systems of the member 
states, and it serves as an appellate tribunal in even private- and penal law 
cases. 
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On the African continent, the EU model has most clearly inspired 
the creation of the West African economic and monetary union, Union 
Economique et Monétaire Ouest Africaine, consisting of seven French- 
speaking and one Portuguese-speaking country. Its institutions, including 
its Court of Justice with vast competences, correspond fully to those 
of the EU, but unfortunately the work of the court has come to a 
standstill during the last years. The Central African Economic and Mone- 
tary Community, Ja Communauté Economique et Monétaire de ’ Afrique 
Central, (CEMAC), consisting of six member states, is worth mentioning. 
It has the same institutional structure as the EU, including a Court of 
Justice which has, at least on paper, the same competences as the EU 
court. As these organisations are aiming to establish common markets 
with free movement for goods, services, persons and capital, it is logical 
that they find inspiration in the EU. 

The EU has actively supported these countries in Africa, Latin America 
and the Caribbean to cooperate within their community organisations 
and to have rules corresponding to those of the EU, but the EU has 
also concluded agreements with other countries of these regions encour- 
aging regional cooperation and taking rules corresponding to those of 
the EU. Among such organisations are the wide-encompassing African 
Union (AU) established in 2000, and the Southern African Development 
Community (SADC), established in 1992. Both of them have ambitious 
aims, corresponding to those of the EU, but only the future will show 
how the communities in this important continent may develop. 


THE EU BILATERAL TRADE AND COOPERATION 
AGREEMENTS—MEANS TO INFLUENCE 
PARTNER STATES TO FOLLOW THE EU 
MODEL OF SOCIAL MARKET ECONOMY 


The EU has concluded trade and partnership agreements with most of 
the countries of the world and can be considered to use its economic 
power in the Morgenthau sense in its relations with its partners. This 
power is strengthened in EU relations with developing countries by the 
fact that trade agreements with them are often accompanied by technical 
and financial aid and loans from the EU. 

An active EU trade policy started some 50 years ago as a result of 
legal and political necessity. With the establishment of the customs union, 
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the power of deciding tariffs and concluding tariff and trade agreements 
was transferred from the EU member states to the EU institutions. 
The 1957 EEC Treaty Article 113 stated that commercial policy was a 
domain where the EEC (EU) had exclusive competence. By concluding 
free trade agreements between the EEC and former colonies interrup- 
tion of privileged trade between them and their respective metropolis was 
prevented. Instead, it was extended to all EEC member states, allowing 
non-discrimination between them. 

Exclusive EU competence means power to the EU but at the same 
time loss of important external policy tools for individual member states. 
Consequently, the latter have been cautious to put limits to its expan- 
sion. With Article 207 TFEU, member states agreed that the common 
commercial policy encompasses tariff rates, the conclusion of tariff and 
trade agreements relating to trade in goods and services, commer- 
cial aspects of intellectual property, foreign direct investment, export 
policy measures and protective measures such as antidumping duties or 
countervailing duties in the event of subsidies. 

However, the Court of Justice of the European Union (CJEU) has 
made a wide interpretation of the concept of commercial policy. The 
leading case is still the opinion 2/15 (CJEU, 2017) on the EU agree- 
ment with Singapore (EUSFTA). The CJEU interpretation departs from 
the words of Article 207 that the commercial policy shall be conducted 
in the context of the principles and objectives of the Union’s external 
action. Those aims are enumerated in Article 21 (a) to (h) of the Treaty 
on European Union (TEU). They relate to a wide array of matters from 
peace, democracy and human rights to the environment. An agreement 
can be classified as a commercial agreement even if it affects such non- 
commercial matters under the condition that it relates specifically to 
international trade in that it is essentially intended to promote, facilitate 
or govern such trade and has direct and immediate effects on it (CJEU, 
2017). A second condition is that a commercial agreement may not have a 
legislative effect. The EU legislative procedure must be followed to create 
binding internal law. 

In the Opinion EUSFTA the Court affirmed that sustainable develop- 
ment may be included in the New Generation Free Trade Agreements as 
it is relevant or essential to trade, as it is an objective of the EU mentioned 
in Article 21(2)(f) TEU and as Articles 9 and 11 TFEU contain guaran- 
tees concerning the protection of workers and the environment. Such 
guarantees must consequently be an integral part of EU commercial 
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policy. Trade agreements may make liberalisation of trade subject to 
the condition that the parties comply with their international obliga- 
tions concerning the protection of workers and the environment (CJEU, 
2017). It may also contain provisions compelling parties to combat illegal 
actions in the environmental and social fields. 

EU external exclusive competence, however, is not limited to commer- 
cial policy. According to the early case law of the CJEU (1971 and 1977), 
and to Article 3(2) TFEU, it may concern any area where the EU has 
competence to legislate. In fact, member state competence is pre-empted 
as soon as the EU has issued a legislative act, and the competence in the 
matter is transferred to the EU institutions. The EU may thereafter use 
this exclusive competence to conclude international agreements. 

Still, some trade agreements contain matters under member state 
competence, but all EU agreements are prepared and negotiated by 
the Commission and reflect its view on EU international relations. It 
may have a clear value-driven trade policy. As expressed by the former 
Trade Commissioner Cecilia Malmström in 2015: “The new approach 
will safeguard the European social and regulatory model at home [...] 
the new approach also involves using trade agreements and trade pref- 
erence programmes as levers to promote, around the world, values like 
sustainable development, human rights, fair and equitable trade and the 
fight against corruption. We will use future EU agreements to improve 
the responsibility of supply chains” (EU Commission/Trade, 2015). 

EU international cooperation agreements can best be described as 
circles consisting of groups of countries. A first inner one comprises the 
European countries that live up to the conditions of EU membership 
but have chosen to abstain: the EFTA countries Island, Liechtenstein 
and Norway. They are parties together with the EU in the European 
Economic Area (EEA) establishing a free trade area between the parties. 
Moreover, the EEA agreement obliges the EU partner states to swiftly 
adopt all new EU internal market rules except those regulating agricul- 
ture and fishery. By doing so, the partners are recognised as members of 
the internal market. 

A second circle consists of European states fulfilling the so-called 
Copenhagen criteria, i.e., having institutions guaranteeing democracy, the 
rule of law, human rights including the protection of minorities, having a 
functioning market economy and an ability to take on the obligations of 
membership including adherence to the aims of political, economic and 
monetary union (European Council, 1993). European countries living up 
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to those criteria may apply for membership of the European Union. They 
obtain the status of candidate state. The association agreements that they 
conclude with the EU foresee that they successively adopt EU compulsory 
as well as non-compulsory rules. Tiirkiye since long, Ukraine, Georgia, 
Moldova, Albania, Montenegro and North Macedonia are among those 
countries together with Serbia. 

An especially comprehensive dialogue based on European values takes 
place with African countries south of the Sahara and with Caribbean 
and Pacific states. (cf. Article 208 TFEU). They have had association 
agreements with the EU for almost 60 years establishing free trade and 
economic and technical cooperation. The early Yaoundé-Convention and 
its successors the Lomé Conventions as well as the present Cotonou 
agreement are not only aiming at contributing to economic and political 
development but also, contrary to a devide et impera strategy, to facili- 
tate for the EU partner states to cooperate between themselves. These 
are bilateral agreements between the EU on the one side and the partner 
states on the other, but they also establish common bodies where deci- 
sions are taken by consensus between the EU, as one part, and all the 
partner countries as the other part. The agreements do not only set 
up governmental bodies but they also contain a democratic element, 
namely a parliamentary assembly. As a consequence of this cooperation 
with the EU, the EU partner countries have established the Organisa- 
tion of African, Caribbean and Pacific States (OACP), which is the largest 
organisation of developing countries. 

The new post-Cotonou agreement, the EU-OACP Partnership agree- 
ment, initiated in 2021, resembles a development strategy with welfare 
state aims for the cooperation of the EU and its 79 partner states covering 
actions in all areas of the society. It lays down six priority areas: (1) 
human rights, democracy and governance, accommodating the African 
concept of peoples and rights with the rule of law and gender equality, 
good administration and combating corruption, (2) peace and security, 
including non-spreading of nuclear weapons, (3) human and social devel- 
opment, (4) environmental sustainability and climate change, (5) inclusive 
sustainable economic growth and development and (6) migration and 
mobility. It continues with a part about global alliances and international 
cooperation aiming to make the EU and OACS privileged political part- 
ners. This new partnership agreement is combined with three specific, 
action-oriented regional protocols (Africa, Caribbean, Pacific) with a 
focus on regional needs. 
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Similar provisions have been included in trade- and partnership agree- 
ments with other overseas countries, e.g., the agreement with the CAN- 
countries, Colombia, Ecuador and Peru. Except for rules establishing free 
trade areas, they also have provisions about respect for the human rights 
of the UN Charter, political cooperation aiming at disarmament and to 
prevent the spread of nuclear weapons, transparency, respect of interna- 
tional conventions in the social and environmental fields as well as to 
promote biological diversity and to counteract climate change. 

All free trade agreements of the EU nowadays include obligations 
about democracy and human rights, respect of ILO-conventions on 
labour law and of environmental conventions and to counteract climate 
change. A clause about democracy and human rights being essential 
elements of the agreement is to be found in many agreements, e.g., 
the neighbourhood agreements with the countries on the southern and 
eastern sides of the Mediterranean. This clause justifies a party to retal- 
iate by suspending the economic parts of the agreement in case of 
non-fulfilment of the human rights obligation. However, in more recent 
agreements with stronger economies like Singapore, Vietnam, Canada, 
Japan and New Zealand, the obligation is only expressed in the preamble, 
without mentioning that it constitutes an essential part of the agreement. 
In the agreement about trade and cooperation between the EU and the 
UK it is framed in its more obligatory form as an article of the agreement. 

In fact, the EU has only decided about sanctions in very flagrant cases, 
on less than 30 occasions. Such decisions are taken by the member states 
according to the procedure of political cooperation. It is to be noted that, 
except for member countries of the European Convention on Human 
Rights, human rights obligations refer to those of the UN conventions 
permitting a wide scope of interpretation taking consideration of as many 
legal cultures as there are members of the UN Council of Human Rights. 

Like other international treaties, those of the EU lay down recip- 
rocal obligations. However, most developing countries enjoy exceptions. 
Retaliatory measures by one party, e.g., the EU, may be taken only 
after negotiations between the parties and after an arbitral tribunal has 
established the existence of a breach. Suspension of obligations shall 
be proportionate and that is easiest to determine if the breach has 
caused economic damage. Infringement of the obligation of sustainable 
development is to be settled through a dialogue between the parties. 
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The EU agreements with third states also refer to economic human 
rights that are better sanctioned than the classic ones. Intellectual prop- 
erty rights belong to them. They concern copyright, patents and designs 
and are nowadays part of all EU free trade agreements. They oblige the 
parties to have adequate intellectual property legislation giving right to 
individuals and enterprises to access competent national courts in order 
to have their rights tried. Protection of investments is another economic 
right. It is included in the more recent free trade agreements or added to 
them in a separate part. In case of expropriation contrary to the agree- 
ment, the investor, i.e., an individual or an enterprise from the EU or its 
partner country, has the right to sue the expropriating state in an impartial 
arbitration tribunal. 

The Court of Justice of the European Union has accorded many 
individuals and companies a further important right by recognising 
direct effect of most free trade- and partnership agreements in the EU. 
This effect was first accorded the EU/EFTA states’ free trade agree- 
ments (CJEU, 1982), thereafter the Europe Agreements of the candidate 
countries (CJEU, 1987), the partnership agreements of East European 
countries (CJEU, 2005), and association agreements with developing 
countries (CJEU, 2016). If a person considers that such a free trade 
agreement gives more rights than national law, that same person may rely 
on the agreement in a national court, and the court may ask the CJEU 
for an interpretative ruling. If national law is incompatible with the agree- 
ment, the rules of the agreement prevail. This direct effect is granted by 
the EU on a unilateral and non-reciprocal basis. 


THE INFLUENCE OF THE EU 
IN MULTINATIONAL ECONOMIC ORGANISATIONS 


On the multilateral level, for example in the UN, the International 
Monetary Fund (IMF), the World Bank, the Food and Agriculture 
Organization (FAO) and the World Trade Organisation (WTO), the 
EU takes part in various forms. In organisations dealing with questions 
that are under the exclusive competence of the EU, the EU is repre- 
sented by the European Commission; in some organisations the EU is a 
member together with its member states, such as the WTO; in organi- 
sations limiting membership to states, only the EU member states have 
membership, but the European Commission coordinates their positions. 
Multilateral organisations and bodies may be active in various domains. 
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Some bodies develop product standards, others—health and environ- 
mental norms, and some UN bodies deal with human rights, where the 
EU has taken an active role. 

However, it is the WTO that is the central organisation for global 
economic governance and for EU efforts to prioritise an international 
multilateral trade system bound by law. The crisis of the WTO and its 
diminished importance to the advantage of new protectionism is a blow 
to EU policy. 

The policy of the EU and its member states can be analysed as an effort 
to attain multilateral economic governance characterised by a constitu- 
tional three-level system consisting of states, regional organisations and 
the WTO at the top. WTO and regional organisations mostly regulate 
the same questions: trade with goods and services, dumping, subsidies, 
intellectual property rights, investments etc. The regional organisations 
mostly follow the legal interpretations made by the WTO and its dispute 
settlement bodies. 

This is true also for regional free trade agreements concluded by the 
EU. The system for settlement of disputes of these free trade agreements 
is moreover intimately tied to the one of the WTO. If a conflict concerns 
issues common to a trade agreement and the WTO, the parties may 
choose to have their conflict settled by the WTO settlement system. In 
this way, the free trade agreements and the WTO belong to the same 
system. Settlement of investment disputes of recent EU free trade agree- 
ments also reflects multilevel constitutionalism (Petersmann, 2012). They 
establish investment tribunals on two levels that could easily be integrated 
into a future system of investment tribunals of the WTO. 

The crises that the WTO has gone through since the year 2017 
should be considered in relation to three circumstances. Firstly, when 
the WTO was established in 1995, it corresponded fairly well with what 
its members wanted in the areas of reduction of obstacles to trade in 
goods and services, and of better protection of intellectual property. Since 
then, new conditions for trade have come into existence, but, because 
unanimity of all 164 members is required for making decisions, needed 
reform of the WTO has not been attained. Reform is urgent for subsi- 
dies, state trading enterprises, trade in services, compulsory technology 
transfer, investment issues, e-commerce and environmental and labour 
law. Furthermore, developing countries have the right to protectionist 
measures, and, as each country may qualify itself as a developing country, 
two-thirds of the WTO members have opted for that privileged status. 
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Among them are countries with highly competitive industrial sectors, like 
China. 

The second circumstance concerns the impracticability of dispute 
settlement to cure decisional inability. Dispute settlement consists of two 
steps, quasi-judicial panels and a permanent Appellate Body (Hallstrom, 
1994). During its life period, this Appellate Body has been the most 
successful of all international courts, and used, to about the same extent, 
by rich as well as by poor countries. However, the lack of WTO reform has 
forced the Appellate Body to apply principles of law and thereby widen 
the application of WTO written rules. Such practice may be understood 
as legislating rather than strictly applying law. 

Already before the Trump presidency, the United States had manifested 
its annoyance by court decisions in international economic questions, but 
President Trump decided in 2017 to cripple the WTO dispute settlement 
procedure by blocking the appointment of new judges of the Appellate 
Body. At present, the Appellate Body exists only on paper. A party that 
has lost a case in the Panel may still appeal to the Appellate Body, but 
it remains pending, and the decision of the Panel becomes non-effective. 
This makes the law less compulsory and gives more room to bilateral 
negotiations, where the parties may fully profit from their economic and 
political power. 

Another reason for the United States to weaken the WTO was that 
China, the third strongest trading unit of the world, did not suffi- 
ciently live up to the requirements of free and fair trade. The state 
capitalist system of China, granting subsidies, other state aid, and having 
important state-owned enterprises, combined with a lack of transparency, 
resulted in a situation where competition conditions for foreign compa- 
nies were being distorted in contradiction to the aim and objectives of the 
WTO. Such policy involves no challenges to Chinese communist party 
doctrine and economic success to China but is adverse to EU multilevel 
constitutionalism. 


FUTURE ALTERNATIVES OR THE EUROPEAN MODEL 


It is an old saying that the future is in Africa, and so is the case when 
looking at the demography and the resources of raw materials, but 
the highest economic growth in the world takes place in the coun- 
tries belonging to the large regional free trade organisations in Asia 
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(Hsieh, 2021; Rolland & Trubek, 2019), in particular in the Comprehen- 
sive and Progressive Agreement for Trans-Pacific Partnership (CCTPP), 
comprising a great number of states in South East Asia, Latin Amer- 
ican states bordering the Pacific and Australia and New Zeeland. China, 
because of its insufficient rules on state-owned enterprises and intellectual 
property, is not a member of CCTPP but of the second important organ- 
isation, the Regional Comprehensive Economic Partnership (RCEP), 
comprising the Southeast Asian ASEAN-countries and China, Australia 
and New Zealand. Both organisations have provisions on environmental 
protection and labour law but not on human rights. It is possible to 
consider that these organisations, together with the trade agreements 
referred to above, form a multilevel system together with the WTO. They 
regulate many common issues, they comprise dispute settlement systems 
with panels, copied from that of the WTO, and these panels shall pay 
regard to interpretations made by the WTO panels and its Appellate Body. 
Furthermore, if a dispute concerns an issue that is regulated by both the 
organisation concerned and the WTO, the complainant may choose to 
file its complaint to the WTO. 

The EU has negotiated agreements with most of the member states of 
the ASEAN, and many of them have entered into force. Their long-term 
aim is to establish a vast inter-regional EU/ASEAN free trade agreement. 
As far as trade relations between the EU and China are concerned a 
comprehensive agreement on investments has been negotiated. It refers 
in its preamble to the UN Charter of Human Rights and includes an 
extensive chapter on environmental protection, labour law, and social 
responsibility of companies. It is not in force as yet, and the parties intend 
to add an agreement on investment protection to it. 

Both China and the parties to the great Asian free trade organisations 
are dependent on global trade. They therefore actively participate in the 
WTO, and loyally use its dispute settlement mechanism, but China also 
makes global trade politics via its Belt and Road Initiative (BRI). This 
project leads to the expansion of Chinese political power and its legal 
tradition building on the old Confucian idea that settlement of disputes 
by courts should be avoided as it is confrontational. Conflicts should 
instead be settled by negotiations in a spirit of due respect to the position 
of the stronger and the weaker party in a hierarchical system (Bogdan, 
1994). From a legal point of view this way of settling disputes results in 
weak case law and ad hoc outcomes of the settlements. 
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BRI is a well-elaborated strategy for tying countries to China, and at 
present, it comprises more than 140 states. It is built as a global network 
coordinated by a light advisory forum. Being very flexible when it comes 
to institutions and legal norms does not correspond to an international 
organisation, neither does it live up to the WTO requirements of trans- 
parency and predictability of trade rules and their application. Its activity 
consists of carrying out specific projects based on international agree- 
ments and private law contracts. Those projects are financed with Chinese 
capital, and they mostly concern investments in raw material extraction 
and infrastructure like roads and ports. The agreements are primarily 
in the form of non-binding memoranda of understanding and binding 
agreements are concluded at the time when individual projects are to be 
carried out. In case of a conflict about the obligations of an agreement 
or of a contract, China wants Chinese to be the court language. It is 
expected that China will also increase the number of its free trade agree- 
ments and act to make Chinese norms global ones in fields like technical 
standards, information technology and e-trade. 

Only China offers a viable alternative to the multilateralism of the 
present global economic governance. A political dimension to the 
economic BRI was formulated by China at the XIV BRICS Summit 2022, 
assembling Brazil, Russia, India, China and South Africa. It concerned 
a Global Security Initiative (GSI) based on Chinese values. It is to be 
understood as part of a scheme to take over global leadership from the 
USA, comprising economy as well as security policy. It is still vaguely 
formulated but is to be seen in relation to BRI, China’s efforts to replace 
the US dollar with the Chinese Yuan as the main trading currency, to 
make Beijing the main depositary of reserve currencies and to replace the 
present digital system for international transactions with a Chinese one. 
Furthermore, the establishment of Chinese arbitration tribunals for inter- 
national commerce in Beijing, Shenzhen and Xi’an can be understood as 
a Chinese desire to promote Chinese legal thinking in private law matters. 

As far as Russia is concerned, it could have increased its general influ- 
ence by democratising, strengthening the rule of law, developing its 
partnership agreement with the EU and simultaneously strengthening 
cooperation with Ukraine via its free trade agreement and completing 
it with agreements on cultural cooperation, but the Russian leadership 
chose the way of violence. The result is that the only direction for Russia 
is now to be integrated into the Chinese alternative. 
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Of the three great economic powers, the EU, the United States and 
China, it is today only the EU that expresses a clear voice for multilater- 
alism in international trade, compulsory trade rules efficiently supervised, 
and for including human rights in trade agreements. The United States 
has not shared the EU’s positive view of multilateralism since almost ten 
years back; neither has the United States concluded as many free trade 
agreements as the EU and the US free trade agreements also differ from 
the EU ones regarding human rights. The US endeavours to uphold 
human rights outside of its trade agreements. It is also a US priority 
to sustain the very strong position of its multinational companies in the 
world economy. 

It is clear, however, that the EU’s optimism about multilateralism 
stands in contrast with present realities. Mercantilism, pluralism and bilat- 
eral agreements have been the order of the day for more than 15 years. 
At the same time, the WTO and multilateralism are needed. All coun- 
tries, as well as companies engaged in international trade, still need global 
WTO rules. This fact is demonstrated by the frequent use of its dispute 
settlement system by rich as well as poor countries, including China. 
The problem is the difficulty to adapt the WTO rules to new forms of 
protectionism. 


CONCLUDING REFLECTIONS 


At the time of writing in 2023, two years had passed since the Court 
of Justice of the European Union celebrated the 50 years anniversary of 
one of its most important cases, ERTA, decided in 1971 (Case 22/70). It 
caused a considerable transfer of power from the EU member states to the 
EU institutions in the domain of external relations. It made clear that the 
external competence of the EU equals its internal, the so-called parallel 
doctrine, meaning that the EU may have exclusive competence not only 
in the field of commercial policy but in other fields of EU activity as well, 
and that competence in such fields become exclusive at the same time 
as the EU legislates in that field. Thanks to this ruling, the coordinated 
policy of the EU member states could be united into a forceful common 
EU external policy focusing on trade but carrying out the EU values and 
ideology about a social market economy (TEU Article 3(5)). 

A motto of the external policy of the EU has been “Wandel duch 
Handel”, i.e., change by trade, meaning that trade with the EU would 
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result in the partner countries approaching the EU ideological model. 
Belief in this credo was strongest in relation to Eastern Europe. 

In 2022, the hope for a successful policy under this motto was partly 
frustrated. Russia did not develop towards democracy but in the contrary 
direction; the congress of the Chinese Communist Party in October 2022 
decided to strengthen China’s centralised system and to retain its discrim- 
inating protectionism; the US administration under Joe Biden proved 
not to be more inclined than the former Trump administration to favour 
multilateralism; and the UN climate conference in November, touching 
upon areas under EU competence, made it evident that inability of 
national policy and the anarchy of the international system would lead 
to climate catastrophe. 

Waiting for Godot, the EU is still influencing global neighbours 
through its soft and economic powers and with law as an instrument in 
order to make them approach the EU ideals. 
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The EU’s Dependence on Russian 
Energy—A Force that Divides or Unites 
the Union: 


Torbjörn Becker® and Anders Åslund 


Russia has long been an important energy exporter to Europe and other 
parts of the world. The European energy imports from Russia have largely 
been based on the giant oil and gas fields in Western Siberia that were 
developed in the 1970s. In the beginning of the 1980s, a great battle 
arose between West Germany, which wanted to build large gas pipelines 
from Western Siberia to Germany, and the United States who under Pres- 
ident Ronald Reagan wanted to stop them. Germany won that time. 
Gradually, the Russian export of oil and gas to Western Europe expanded. 
Russia’s war on Ukraine and the ensuing discussion about sanctions have 
focused attention on the mutual energy dependence of the European 
Union (EU) and Russia. 
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When the Soviet Union collapsed in December 1991, Russia’s 
oil production was halved, while its gas production remained almost 
constant. Russia repeatedly cut off both oil and gas supplies to former 
Soviet republics such as the Baltic States, Ukraine, Moldova, and Georgia, 
while it did its utmost to maintain steady supplies to the West, above 
all to Germany and Finland. Despite persistent Russian proposals that 
Sweden should buy Russian gas, Sweden always declined for security 
policy reasons. This is an example of an EU country that made another 
choice than Germany, which turned out to be far-sighted. The varying 
European countries’ experiences of Russia as an energy supplier led to 
completely different attitudes. The Baltic States, Poland, and Sweden 
thus sought to minimize their dependence on Russian energy while 
Germany, Italy, the Netherlands, and Austria considered Russian energy 
to be cheap and safe. A few countries that imported a lot of Russian 
energy—the Czech Republic, Slovakia, Hungary, and Bulgaria—appeared 
to have no real energy policy but just carried on as before. Balmaceda 
(2013) discusses in more detail how countries in Europe handled the poli- 
tics of Russian energy dependence while Gustafson (2012) focuses more 
specifically on the role of gas. 

During the 1990s, the EU’s electricity and gas sectors were state 
monopolies, while oil trading took place on an international market. 
Gradually, the EU began to develop an. 

energy policy as part of the creation of the internal market. The key 
words were privatization, liberalization and “unbundling”, i.e. that indi- 
vidual actors would not own all parts of energy supply from production, 
network, and distribution. While the intention was to liberalize the Euro- 
pean energy market, this had important consequences for Russia as its 
major gas company Gazprom, with majority state ownership wanted to 
control all parts of the energy supply, endeavouring monopoly. Gazprom 
represented the antithesis of the new European liberal market policy. Since 
the 1990s the EU has adopted four energy packages, which have liberal- 
ized the electricity and gas sectors. In this context, the EU’s gas policy is 
important. The first two gas packages were adopted in 1998 and 2003, 
but they did little to develop the gas market, though they stimulated 
market economic thinking in the gas sector. 

Gazprom’s main pipeline to Europe passed through Ukraine. In 
January 2006, Gazprom cut off all gas transit through Ukraine to Europe 
for four days, which disturbed the Europeans. In January 2009, Russia 
stopped all gas transit through Ukraine for two weeks, affecting sixteen 
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European countries. The myth of Russia as a reliable energy supplier had 
been shattered. The result was the EU’s third energy package, which 
the Union adopted in 2009 (Commission of the European Communi- 
ties, 2009). It was a real breakthrough for the market in the European 
gas sector. Gas producers would no longer be allowed to own pipelines, 
forcing Gazprom to sell its pipelines in the Baltics. The crucial role 
of Gazprom is further detailed in Stern (2005) while Nemtsov and 
Milov (2008) discuss the links between Gazprom and Russia’s President 
Vladimir Putin. 

However, the conflict between Gazprom’s friends in Europe and its 
enemies had not been resolved. Germany, Austria, and the Netherlands 
insisted that Russian gas was the best and safest option. Therefore, 
Gazprom was allowed to maintain its ownership of Nord Stream 1, which 
supplied gas from Russia to Germany through the Baltic Sea. Curiously, 
Russia and Germany also pushed through Nord Stream 2, although it 
was clearly against all the EU’s market principles. In 2019, the “Clean 
energy for all Europeans” package was adopted, that aims to reduce the 
dependence of fossil fuels (European Commission, Directorate-General 
for Energy, 2019). This package changed the rules for electricity markets 
but for the gas market the third package still applied. 

This chapter discusses the differences in Russian energy dependence 
between different EU countries and how these differences made it diffi- 
cult to reach a consensus regarding sanctions against Russia in the EU 
before Russia started its full-scale invasion of Ukraine in February 2022. 
Even after the EU unanimously adopted several sanctions packages, 
tensions remain within the union, which in many cases are directly linked 
to the extent to which the various countries import Russian energy. These 
tensions risk leading to such great contradictions within the Union that 
individual member states may in the future reject important collabora- 
tions. A first sign of this was that both the Netherlands and Germany 
opposed proposals to introduce price caps on gas, but in May 2022, 
German Chancellor Scholz stated that the country will stop all imports 
of Russian energy, including gas. Hungary is in 2023 a far more diffi- 
cult case. Its government has a much more positive view of Russia. It 
has pursued massive campaigns within the country to depict sanctions 
against Russia as a threat to Hungary. At the same time, the energy crisis 
has created a debate about how the EU should cooperate better and 
develop systems to reduce the risks of its external energy dependence. 
The research question addressed in this chapter is therefore whether the 
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break from Russian energy dependence may persuade countries to leave 
the Union or whether it can instead act as a unifying force, leading to 
deepened cooperation within the Union. 

We approach this question by first considering the EU countries’ 
energy balances and which types of energy they have imported from 
Russia. The other issue is Russia’s dependence on energy exports in 
general and exports to the EU in particular. An account of EU sanc- 
tions against Russia follows, first after Russia’s 2014 Crimean and east 
Ukrainian invasion and then the EU sanctions imposed after Russia 
launched a full-scale war of aggression on Ukraine on 24 February 2022. 
Next, we briefly outline Russia’s counter-sanctions before discussing their 
impact on the EU and then on Russia. The chapter concludes with our 
recommendations on how the EU can manage the energy transition to 
create cohesion within the Union and, at the same time, security at the 
external border. 


THe EU’s DEPENDENCE ON RUSSIAN ENERGY 


The EU’s 27 member states have energy balances that differ significantly 
(see Fig. 7.1). If we look at the main energy sources in order of the carbon 
dioxide emissions they generate, the average EU country has about 10 
percent of its energy supply from coal. Poland stands out receiving 40 
percent of its energy from coal in 2020. Yet, several countries use no coal 
as an energy source, and roughly two-thirds of the EU countries use coal 
for less than 10 percent of their energy supply. 

Oil accounts for about 35% of the energy balance in the Union. Here, 
too, there are large variations between the member states, although oil in 
the 2020s is mainly used for transport. Cyprus tops the list in terms of oil 
dependence with a share of almost 90%, while for several countries in the 
eastern part of the Union oil account for less than 20% of their energy 
balances. 

The next source of energy is natural gas, which accounts for about 
25% of the EU’s overall energy balance. Sweden is at the bottom of the 
list with about 3 percent of its energy from gas, while the Netherlands 
tops the list with 40 percent. Like coal, gas is mainly used to generate 
electricity and for heating. 

With regard to nuclear power, roughly half of the EU countries have 
no nuclear power, while the share of nuclear power in France is the 
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Fig. 7.1 Energy balances of EU countries in 2020. Source Eurostat 


highest at around 40% of the energy balance. The EU as a whole gets 
roughly 10 percent of its energy from nuclear power. 

Finally, renewable energy supplies just under 20% of the Union’s 
energy. Sweden tops the ranking with renewable energy amounting to 
almost 50% of the energy balance, while Malta receives only 2 percent of 
its energy from renewable energy. 

To conclude, the differences in the member states’ energy balances are 
a perfect breeding ground for political disagreements within the Union 
regarding everything from climate goals, taxonomy, and the relationship 
with Russia, including sanctions that we discuss below. 

The Russian component in the EU countries’ energy balance is 
summarized in Fig. 7.2, which shows how much of the countries’ energy 
comes from Russia, broken down into different types of energy. First, 
before the war in 2022 the EU received about 30% of its energy from 
Russia. Of this 30%, gas accounted for one-third, while oil and some 
coal historically accounted for two-thirds of energy imports from Russia. 
The EU average hid large variations within the Union. Lithuania topped 
among importers of Russian energy, but it did not use all itself. Among 


152 T. BECKER AND A. ÅSLUND 


the Baltic countries, Latvia was instead most dependent on Russian gas, 
which accounted for about 20 percent of its energy balance. Hungary is 
otherwise at the top in terms of dependence on Russian gas, which has 
been reflected in the Hungarian advertising campaigns against Russian 
sanctions. Several countries obtained about 15% of their energy from 
Russian gas, notably Germany, Italy, and the Netherlands. Yet, a handful 
of countries, such as Sweden, are not at all dependent on Russian gas. 
However, the most valuable Russian energy exports are crude oil and oil 
products. Finland received nearly two-thirds of its energy from there. Oil 
and oil products can be replaced more easily than gas which overwhelm- 
ingly comes in gas pipelines, but some oil is supplied through pipelines, 
causing logistical and technical challenges to changing suppliers, but as 
we discuss below, many of these challenges were overcome in 2023. 

Source: Eurostat. 

Already in 2008, Le Coq and Paltseva (2008) created an index that 
describes the security of EU countries in terms of energy supply. The 
index summarizes the risks in relation to how diversified countries are 
with regard to suppliers of energy, political risk in supplier countries, 
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Fig. 7.2 Sources of the dependence on Russian energy for EU countries 
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supply risks, and the economic consequences of non-delivery. This index is 
calculated for each type of energy and not aggregated like many previous 
indices. Unsurprisingly, their calculations show major risks for Germany 
and Italy in terms of gas but also for France and Spain in terms of crude 
oil. One conclusion of their study is that the risk profiles of the various EU 
countries make it more difficult to arrive at a common energy policy in the 
EU. Although this was written back in 2008, this index is an important 
analytical tool for the time of Russia’s invasion of Ukraine. 


RussiA’s DEPENDENCE ON ENERGY EXPORTS 
IN GENERAL AND TO THE EU IN PARTICULAR 


Russia’s economy is heavily dependent on energy exports, mainly oil and 
gas, while coal exports are much smaller. Although the volume of energy 
exports has been relatively stable, its value varies significantly with market 
prices. When energy prices were high in 2011-13, oil and gas accounted 
for two-thirds of Russia’s merchandise exports by value. In 2021, oil and 
gas exports accounted for approximately half of the value of Russia’s 
goods exports. Revenues from oil exports are in the order of 10% of 
Russian GDP, while the value of gas exports is around 4 percent. For 
Russia’s GDP, it is evident that this export is crucial for economic growth. 

Russia used to sell its oil on the spot market at the current market price 
which made it dependent on what happens to the world market price of 
oil. Admittedly, as the producer of 11% of the world’s oil, Russia might 
marginally influence the international oil price in the short term, not least 
since it became a more active part of the negotiations of the Organization 
for the Petroleum Exporting Countries, OPEC+. But by and large, Russia 
is a price taker in the international commodity market and sells its oil at 
the price offered. Therefore, the Russian macroeconomic development is 
not controlled by the leaders in the Kremlin or anyone else in Russia, but 
by what is happening on the world market. 

There are few countries where so much of the growth is dependent 
on a single exogenous variable as is the case of Russia and interna- 
tional oil price. Since the mid-1990s until 2021, 70 percent of Russian 
growth can be derived from changes in international oil prices. Since the 
Crimean invasion in 2014, this percentage has risen to 90 percent (see 
Becker, 2016 and 2017). This concentration has been maintained despite 
repeated discussions of diversification and modernization of the Russian 
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economy and a move to a floating exchange rate when oil prices plum- 
meted in 2014 (which was not a function of Russia’s illegal annexation of 
Crimea but the level of global demand). From 2020 to 2021, dollar earn- 
ings for oil exports rose by 50% and for gas earnings by more than 100% 
even though volumes were almost unchanged, i.e. the entire change was 
due to rising international prices. This leads to some problems regarding 
how to interpret Russia’s real economic development (Becker, 2021a). 

The Russian state budget is also heavily dependent on raw material 
exploitation and exports and thus on what happens with international oil 
prices. Between 2020 and 2021, government revenues increased by 90 
percent in nominal ruble terms or 65 percent in real terms. Given how 
difficult it is to forecast changes in oil prices, this creates great uncertainty 
regarding the state’s income, whose revenues from extraction and export 
taxes on oil and gas varied from just under 30% to 50 % between 2017 
and 2021. Changes in oil prices also affect the exchange rate and inflation 
which in turn affect the work both of the Central Bank and the Ministry 
of Finance. 

The state’s income is strongly associated with exports to the EU coun- 
tries, which is why the EU’s dependence on Russian energy has a clear 
counterpart in Russia’s dependence on the EU as an export market; at 
least in the short and medium term. In 2020, EU countries bought a 
total of three-quarters of Russia’s gas exports, half of Russia’s crude oil 
exports, and basically all Russian exports of oil products. Russian statistics 
are not always consistent with those reported for the EU by Eurostat, so 
the numbers must be interpreted with some caution. 

The Russian oil and coal companies act as individual sellers on the 
European market, while Gazprom has a monopoly on the sale of gas 
delivered through pipelines to Europe. This has led to gas sales being 
far more politicized than Russia’s oil and coal exports. Since the EU 
does not act as a common buyer towards Russia (see Le Coq & Paltseva, 
2012a) it is important to understand which EU countries are important 
buyers from the Russian perspective. Le Coq and Paltseva (2012b) also 
analyzed the risk with gas transits from Russia to the EU. Not unexpect- 
edly, Germany is by a good margin Russia’s most important customer in 
the EU. Figure 7.3 shows how much the EU countries paid for Russian 
energy divided into crude oil, oil products, and gas. In 2020, the esti- 
mated value of Germany’s imports of Russian energy was $28 billion, 
or almost double that of the Netherlands in second place with imports 
worth about $15 billion. Since available statistics are only for quantities, 
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dollar values are estimates based on average prices for different types of 
energy for corresponding periods. However, the Netherlands also exports 
a large part of its energy imports. In total, the EU imported energy from 
Russia to a value of almost $115 billion in 2020, while the corresponding 
figure for 2021 would have been about $185 billion if the EU’s share of 
Russian exports was unchanged, i.e. an increase of more than 60% due 
to price increases. In other words, it is not only the Russian state budget 
and the economy that are exposed to the development of international 
energy prices, but also EU countries. With these large swings in energy 
prices it is not surprising that the European Central Bank and the central 
banks of the other EU countries are having difficulties to keep inflation 
within their target ranges. 

Source: Eurostat, Central bank of Russia (cbr.ru), and authors’ calcu- 
lations. 

A few EU countries made up a significant part of Russia’s market in 
the EU. Figure 7.4 shows how large a share of Russia’s total exports 
of various types of energy individual EU countries accounted for. The 
four largest importers of Russian energy in the EU, Germany, Italy, the 
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Fig. 7.3 Estimate of what EU countries paid Russia for energy in 2020 
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Netherlands, and Poland, accounted for more than half of the EU’s 
Russian energy bill in 2020. Meanwhile, a dozen EU countries bought 
energy from Russia for less than a billion dollars. These large differences 
mean that the economic interests among EU countries and from the 
Russian side can create divisions in the EU and give Russia opportuni- 
ties for bilateral negotiations with a few important EU countries that will 
not always focus on what is best for the EU as a collective. It was not only 
Hungary that contributed to division within the EU in terms of sanctions 
against Russia. Large countries such as Germany and the Netherlands 
were doubtful about a joint price ceiling for gas in 2022. In addition, 
Italy’s government, headed by Prime Minister Georgia Meloni who took 
office in October 2022, had coalition partners that considered themselves 
personal friends of Vladimir Putin, while she did not. Writing about Euro- 
pean energy cooperation at this time may seem like an afterthought, but 
Le Coq and Paltseva (2008) have argued for this for a very long time and 
it is high time that the EU countries make this a reality for the good of 
the Union. After Russia’s invasion of Ukraine also Germany, the Nether- 
lands and Italy have joined a broad EU consensus, while Hungary has 
remained a pro-Russian outlier. 


SANCTIONS AGAINST RUSSIA AFTER 
THE 2014 CRIMEAN INVASION 


Russia had hardly expected such a strong and coordinated response to its 
renewed war of aggression against Ukraine in February 2022 from the 
EU, the United States, and many other countries. This was based on the 
Russian experience after the illegal annexation of Crimea and the subse- 
quent war in Donbass in eastern Ukraine. The February 2014 invasion 
had indeed led to sanctions, but on a much more limited level. However, 
even these limited sanctions influenced Russian growth through increased 
uncertainty and lower investments (Becker, 2019 and 2021b). After the 
first EU meeting on March 3, 2014 after Russia’s invasion of Crimea, EU 
leaders did indeed condemn Russia but emphasized that they would seek 
a peaceful solution that respected international laws with proposals that 
the OSCE should launch a “fact-finding mission” in Ukraine. The EU 
also declared that it would not participate in the planned G8 meeting in 
Sochi, Russia. Yet, this was not a forceful response to a Russian invasion 
of a European neighbour. At an extraordinary meeting for EU heads of 
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government, the Prime Minister of Ukraine participated, but the conclu- 
sions were still that there would be an attempt at a dialogue between 
Russia and Ukraine in where the EU could participate. 

Only at a meeting on March 17, 2014, the EU imposed sanctions 
against 21 individuals who were involved in the illegal referendum in 
Crimea (EU Foreign Affairs Council, 20142). On March 20, a few more 
individuals were added to the EU’s sanctions list and the planned EU- 
Russia summit was canceled. The EU announced that member states 
would also not hold any bilateral summits. The EU also put on the table 
that if Russia continued to “destabilise” Ukraine, there may be economic 
sanctions against Russia. After further meetings on sanctions, it took until 
June 23 for the EU to ban imports of goods from occupied Crimea and 
a few days later to sign the Association Agreement with Ukraine (EU 
Foreign Affairs Council, 2014b). In mid-July, the European Investment 
Bank (EIB) was stopped from further investments in Russia and the Euro- 
pean Development Bank (EBRD) as well as bilateral financiers were called 
on to stop implementing projects in Russia. 
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On July 17, 2014, the Malaysia Airlines flight MH17 was shot down 
by Russia over eastern Ukraine—which resulted in nearly 300 deaths (of 
which roughly 200 from EU countries). Then, the tone regarding the 
need for EU sanctions was sharpened. On July 29, the first more extensive 
economic sanctions from the EU against Russia were launched (Euro- 
pean Council, 2014). They had been coordinated with US sanctioned 
two weeks earlier and targeted three sectors—finance, military technology, 
and oil technology. They included certain restrictions on the maturity 
with which Russian state financial institutions could finance themselves 
on the EU’s capital markets, bans on the import and export of military 
equipment, and bans on the export of other technology that can be used 
for military purposes (“dual-use goods”). Technology for the oil sector 
focused on deep sea, arctic, and shale extraction was also limited. These 
sanctions were slightly tightened in September 2014, but no more exten- 
sive financial sanctions were launched. In the years leading up to Russia’s 
full-scale attack on Ukraine in 2022, some individuals and companies were 
added to the sanctions lists and the (very limited) economic sanctions 
were extended but no more extensive sanctions were added during the 
period. 


SANCTIONS AGAINST RUSSIA, 2022 


In late 2021, Russia built up a large military force on the border with 
Ukraine (Congressional Research Service, 2022). The US and allied intel- 
ligence services stated openly that this was a preparation of another attack 
on Ukraine. Discussions in the West started about potential sanctions 
against Russia, including stopping Nord Stream 2, if Russia went further 
in its war preparations. In January 2022, the United States stated that it, 
together with partner countries, was ready to impose comprehensive sanc- 
tions on Russia, far beyond what it had done in 2014 and that this time 
there would be no question of an escalation of sanctions, but compre- 
hensive sanctions would immediately follow a Russian attack (The New 
York Times, 2022). However, many in the West as well as in Russia and 
Ukraine did not believe that Russia would carry out a full-scale attack on 
Ukraine, and several Western leaders went to Moscow to hold talks with 
Putin in order to avoid a war. Apparently, the Kremlin did not take the 
threat of far greater Western sanctions seriously and launched its invasion 
on February 24, 2022. 
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Some did see the war coming; for example, Gudrun Persson, a 
researcher at the Swedish Defence Research Agency (FOI), announced 
at the People and Defense conference on February 3, 2022 that “no one 
can say that we didn’t know anything”. In December 2021, Russia had 
escalated its political demands, insisting that the West should accommo- 
date Russian interests not only to stop NATO enlargement but to reduce 
NATO (Reuters, 2021). 

On February 21, Putin recognized the so-called People’s Republics 
of Donetsk and Luhansk. Germany responded by halting the certifica- 
tion of Nord Stream 2. The next day, on February 23, the EU agreed 
on a first package of sanctions that targeted Duma parliamentarians and 
economic relations with Donetsk and Luhansk.! But on February 24, 
Russia nevertheless launched its full-scale assault on Ukraine. 

On February 25, the EU immediately responded with a second 
package of sanctions which, among other things, froze Putin and Lavrov’s 
assets in the EU and included personal sanctions against Russia’s Secu- 
rity Council. Sanctions were introduced against financial transactions with 
Russian counterparties, against the oil sector, against the aviation industry 
and the sale of spare parts for Russian aircraft, extended sanctions against 
“dual-use” technological exports, as well as aggravating visa rules for 
Russian officials and business persons. 

Already on February 28, the EU introduced a third package of sanc- 
tions, which, among other things, prevented transactions with Russia’s 
central bank and froze its foreign exchange reserves within the EU. All 
Russian aircraft were banned from taking off, landing, and flying over the 
EU, and the EU funded lethal military equipment to Ukraine for the first 
time. It might appear a bit late as the sanctions after the Crimean inva- 
sion, but these sanctions were far more serious. They were welcomed by 
Ukraine and probably came as a surprise to the Russian leadership. A few 
days later, the EU added new sanctions to the third sanctions package that 
excluded seven Russian banks from SWIFT, the international messaging 
system for financial transactions, further financial restrictions, and stopped 
Russia Today (RT) and Sputnik, Russian state-funded propaganda chan- 
nels in the EU. Sanctions were added against Belarus because it allowed 
Russia to use its territory for the attack against Ukraine and against a 


l For a timeline of sanctions imposed by the EU, see https: //www.consilium.europa. 
eu/en/policies /sanctions /restrictive-measures-against-russia-over-ukraine /history-restri 
ctive-measures-against-russia-over-ukraine/. 
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number of so-called oligarchs and politicians in Russia. The severe EU 
sanctions against Russia’s central bank and the exclusion of Russian banks 
from SWIFT came as a surprise to most. 

On March 15, the EU delivered a fourth package of sanctions. It 
targeted Russian state-owned enterprises, the financial sector via credit 
rating agencies, and investments in the Russian energy sector. In addition, 
more people classified as oligarchs and lobbyists were sanctioned. The 
EU also initiated processes within the World Trade Organization (WTO) 
to remove rules that favour Russia’s foreign trade and pause Belarus’ 
application for membership in the organization. 

Barely a month later, on April 8, the EU delivered its fifth package 
of sanctions against Russia. For the first time, the EU sanctions targeted 
Russian energy exports to the EU through an EU import ban on Russian 
coal. However, this ban was of little economic importance as coal can be 
imported from many other countries. The EU also banned shipments by 
land and sea from Russia and Belarus to the EU and added a number of 
other goods to the import ban list (cement, wood, seafood, and spirits). 
The export ban to Russia was extended and several Russian banks were 
shut out of the EU and had their assets in the EU frozen. More individ- 
uals who were considered complicit in the war or who may be involved 
in circumventing the sanctions imposed were also added to the sanctions 
lists. 

In early June 2022, the sixth EU package of sanctions against Russia 
arrived with a significant energy component, namely an EU embargo on 
the import of crude oil and refined oil products from Russia. This is the 
part of Russia’s foreign trade that has the greatest economic value of 
all products traded between Russia and the EU. It has an annual trade 
of about 100 billion dollars, depending on the year’s international oil 
prices. But the process of shutting off the Russian oil takes time and a 
phase-out period of 6-8 months was part of the package with additional 
exceptions for countries that received their oil via pipelines. Thus, at the 
beginning of 2023, the EU’s oil embargo was still a threat rather than 
a reality for Russia. This round of sanctions also added Russia’s largest 
bank, Sberbank, to the list of Russian banks suspended from SWIFT. 

The seventh sanctions package from the EU on July 21, 2022 was 
officially called a “maintenance and alignment package”. It focused on 
transactions in gold (and precious stones) from Russia to limit another 
source of income that could generate international currency. The EU 
also made clear that it did not target Russian food exports as food 
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exports from both Ukraine and Russia had become an important part 
of the global discourse among poorer countries outside the EU, not 
least in Africa. This package indicated that the EU had lost momentum. 
Everyone knows that oil and gas are the most important subjects, but 
the EU had failed to agree on such sanctions. Hungary, in particular, 
opposed any sanctions against oil and gas, but it also received support 
from Germany and other central European countries heavily dependent 
on Russian energy exports. The US had already banned all imports of 
Russian energy to the US on March 8, 2022, but it was easier for the US 
because it had not imported much Russian energy. 

At the beginning of October 2022, Russia annexed additional parts of 
Ukraine in violation of international law, which led to a new package of 
sanctions on October 6. The EU laid the foundation for a price ceiling 
for the export of Russian oil to countries outside the EU together with 
restrictions on maritime transport of Russian oil. It added new goods 
that the EU should not import or export to Russia and more individ- 
uals directly involved in the illegal Russian activities in Ukraine were 
also sanctioned. With this, the sanctions work within the EU gained 
new momentum after a few months of silence. However, it took until 
December 3 before a price cap of 60 dollars per barrel for Russian seaborn 
oil was agreed upon with the so-called Price Cap Coalition (PCC) that 
includes G7 countries, the EU, and Australia. The reinforcement mecha- 
nism is tied to maritime services, in particular insurance and reinsurance, 
provided by companies in the PCC. 

A ninth sanctions package was then announced on December 16, 
which focused on four areas. First, several individuals and organiza- 
tions were added to the list subject to freezing of assets. Many directly 
connected to the Russian armed forces and military-industrial complex. 
Then the package introduced additional export bans on dual-use and 
other technologies and services that are used in the production of drones 
and other military equipment and also the export of drone engines 
through third countries such as Iran. More banks were also added to the 
list of entities with transaction bans and four additional media channels 
were also sanctioned. 

Sanctions package ten followed on February 25, 2023, exactly one 
year after the second package that was introduced on the first day after 
Russia’s full-scale attack on Ukraine. The first part of the package listed 
more Russian individuals and entities focusing on politicians, govern- 
ment officials, and military leaders but also individuals from Iran and 
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members of the Wagner mercenary group. The list of sensitive and dual- 
use goods with export bans to Russian was also extended to trucks and 
various industrial goods. At the same time, more Russian high-value 
goods were banned from import to the EU. The packages also focused 
on limiting circumvention possibilities and a reporting requirement on 
Russian central bank assets, which is an important first step in not only 
freezing but later transferring central bank assets to Ukraine. 

On June 23, the eleventh package was adopted by the EU. The focus 
was on reducing the possibilities to circumvent trade sanctions and the 
packages included restrictions on Russian transports by land and sea. 
The package also ended the possibility to import oil via pipeline to 
Germany and Poland, further underlining the EU’s move away from 
Russian energy. Later in August, additional sanctions were introduced to 
make it harder to circumvent sanctions via Belarus. 

EU’s sanctions against Russia are coordinated and largely in line with 
the sanctions imposed by the US and other G7 countries. Yet, many 
countries, not least China and India, have not imposed sanctions against 
Russia but instead take advantage of the sanctions imposed by the EU 
and other countries. These countries have bought Russian oil at deep 
discounts and continued to do so after the formal price cap was intro- 
duced. This is in line with the PCC sanction and helps preserve stability 
on the international oil market. However, when it comes to exports to 
Russia, these countries together with Turkey and Central Asian countries 
clearly help Russia buy some of the high-tech and dual-use goods they 
cannot produce at home. 

If the Russian war of aggression continues, we can expect more 
sanctions packages against Russia. An important part of the work on 
developing effective sanctions is done by the group coordinated by the 
former American ambassador to Moscow Michael McFaul, who is now 
a Professor at the Stanford University, and the head of the presidential 
administration of Ukraine, Andriy Yermak, and goes under the guise of 
The International Working Group on Russian Sanctions.? The group is 
now working on several proposals for more specific areas and with the 
aim of closing various loopholes in the sanctions that have already been 
introduced. 


2 Both authors of this chapter participate in the group’s discussions and have 
contributed to various working papers. 
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The EU is determined to reduce its consumption of Russian oil and 
gas in the medium term. The European Commission set a target to 
reduce gas imports from Russia by two-thirds by the end of 2022, which 
was achieved. By the second quarter of 2023, EU had made significant 
progress in weaning itself off Russian energy; only 2.7 percent of EU 
imports of petroleum oil came from Russia compared with almost 16 
percent in the second quarter of 2022. For pipeline gas, the import share 
from Russia declined from 28.3 percent in the second quarter of 2022 
to 13.8 percent by the second quarter of 2023 and for LNG from 15.2 
to 12.4 percent. Finally, for coal, the share of imports to the EU from 
Russia went from 32.8 percent to zero over the same period (Eurostat, 
2023a). 


Russias RESPONSE TO EU SANCTIONS 


Russia’s response to EU sanctions has varied in strength and clarity. One 
response to Western sanctions is that Russia has prevented trade and 
financial transactions with individuals and companies from “unfriendly” 
countries, i.e. countries that have imposed sanctions against Russia, which 
includes the member states of the EU, the US, and other countries in the 
West as well as Japan.’ 

In terms of energy transactions, the most notable counter-sanction is 
that on March 31, 2022, Russia required payments for gas to be made 
in rubles. When countries like Poland and Bulgaria refused to pay in 
rubles, their gas supplies were cut off, and the same happened to Finland, 
Denmark, the Netherlands, and Latvia. Russia also imposed sanctions on 
a number of companies in the energy sector in the EU, the US, and other 
countries, including Gazprom’s former subsidiary in Germany. Energy 
companies from Germany, Hungary, France, and Italy instead chose to 
carry out transactions in rubles via Gazprom’s bank, which was not sanc- 
tioned by the EU, and the European Commission did not get involved - 
presumably because these countries were too influential in the Union. 

All major European energy companies operating in Russia have 
declared that they intend to leave Russia and have done so to varying 


3 Russian Government’s Order No. 430-r of March 5, 2022, and Russian President’s 
Decree No. 95 of March 5, 2022. 


4 Russian President’s Decree No. 172 of March 31, 2022. 
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degrees. Putin threatened to nationalize abandoned energy resources, 
and he has done so with Shell’s gas extraction on the Russian island 
of Sakhalin, UNIPER, and Fortnum. Russia will presumably continue to 
nationalize all major abandoned energy companies. 

Initially, Russia did not try to reduce its oil exports, but in October 
2022, OPEC+, which includes Russia, concluded that their combined 
production should decrease by 2 million barrels per day due to “economic 
factors” (OPEC, 2022). The US has so far unsuccessfully pressured Saudi 
Arabia and other countries to prevent this from happening, as it drives up 
the world market price of oil, but with little or no success. 

Although OPEC+ negotiations are political, Russian oil exports 
beyond these negotiations have taken place in a relatively free market, 
while Russian gas exports have been much more politicized. For years, 
Russia has limited its gas supplies via the large pipeline through Ukraine. 
Now Gazprom has also stopped its deliveries through Belarus and Poland. 
After Germany blocked the newly built pipeline Nord Stream 2, Gazprom 
also cut its deliveries through Nord Stream 1. In a situation when no 
more gas was delivered through these pipelines, several of Nord Stream 1 
and 2’s pipelines burst just off the coast of Sweden in September 2022. 
The Nord Stream pipes will most likely not deliver any Russian gas for the 
foreseeable future even if they were repaired. Russian gas can be imported 
through Turkstream and the Ukrainian transit line, but this is a fraction of 
what Russia exported to the EU in previous years. Russian gas has become 
toxic as too political and too unreliable. To the surprise of many, the EU 
has succeeded to replenish its gas reserves from alternative sources, such 
as Norway and through a greatly increased import of liquefied natural 
gas, mainly from the US. It may seem strange that Russia is much more 
aggressive with gas than with oil, but gas deliveries are almost exclusively 
via pipelines and by state-controlled Gazprom, which has a long tradition 
of cutting off supplies for political reasons. 


WHAT IS HAPPENING IN THE EU? 


For many years, the EU has discussed and planned its green energy transi- 
tion and to simultaneously reduce its dependence on Russian fossil-based 
energy. This had no impact on the energy prices the EU paid. Gas prices 
were relatively constant and predictable, while oil prices fluctuated with 
global economic fluctuations and occasionally due to conflicts in the 
Middle East. As a result of the global COVID-19 pandemic, both oil 
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and gas prices fell sharply in Europe in 2020. With the global economic 
recovery in 2021, prices turned upwards again. Oil prices followed their 
historical pattern, while gas prices in Europe skyrocketed towards previ- 
ously unimagined heights. Just as other forces had set energy markets in 
motion before Russia invaded Crimea in 2014, other factors had been 
affecting energy markets even before Russia invaded all of Ukraine in 
February 2022. 

In 2014, several factors coincided to cause the price of oil to drop 
like a stone; America’s shale oil had made the country self-sufficient in 
oil, which created an oversupply in the market. When OPEC led by Saudi 
Arabia did not want to reduce its supply and lose market share at the same 
time as demand in Europe and China decreased, the prices of crude oil 
were depressed. The price drop was further reinforced by the fact that the 
dollar strengthened by 15-20 percent against other important currencies 
in the world. This matters as the oil market is priced in dollars but the 
consumers are in countries that use other currencies that have become 
less valuable. 

In 2021, gas prices had already started to rise due to structural factors 
in the gas markets both in Europe and other parts of the world. Demand 
in Asia was high coming out of the COVID-19 pandemic, while gas deals 
in Europe had moved towards shorter contracts with prices based on spot 
prices. This led to a complicated market dynamic where Gazprom, thanks 
to its strong market position, was able to reduce supply and drive up 
spot prices. When customers in Europe turned to the market for lique- 
fied natural gas, LNG, they faced competition from buyers in Asia. The 
reduced gas deliveries from Gazprom coincided with discussions about 
Nord Stream 2, which created further incentives for Russia to hold down 
deliveries. 

Superficially, this can be explained by Gazprom’s business interests, 
but this was also a way to reduce Ukraine’s transit income and hurting 
Europe’s economy with high gas prices, when Russia was preparing to 
invade Ukraine. Yet, it was not Western sanctions that drove up prices 
before the war started. 

Gas prices in Europe have fluctuated greatly in recent years. In 2022, 
this drove the price of electricity to multiples of prior heights that led 
to support packages, tax adjustments, and subsidies around Europe. Gas 
contracts in Europe were traded in 2022 between 100 and 340 euros/ 
MWh, which should be compared to the years before the pandemic when 
they were around 25 euros/MWh. Le Coq and Paltseva (2022) discuss 
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what the gas crisis reveals more generally about energy security in the EU. 
The increased gas prices affected households as well as industry, not least 
in Germany, where large parts of the economy have been dependent on 
relatively cheap energy for their competitiveness at the same time as many 
households get their heat from gas. In 2023, European gas prices fell by 
90 percent to a normal level as storage of gas before the winter season 
reached record levels in the EU (Reuters, 2023a). 

Oil prices also rose sharply in 2022, but that trend started long before 
Russia’s attack on Ukraine. The oil price bottom occurred during the 
2020 pandemic when certain types of contracts briefly produced nega- 
tive prices for oil but more generally only generated very low oil prices 
seen in our near term. From lows around $20 for Brent oil in 2020, oil 
prices rose to over $80 per barrel in early 2022. With Russia’s invasion 
and subsequent sanctions, the price of oil skyrocketed further, passing 
$120 per barrel before oil prices turned downward. During the autumn 
of 2022 and afterwards, the oil price dropped to a level that was lower 
than before the outbreak of the war at about $80 per barrel. Neverthe- 
less, many voices are heard in the EU that this is too high an oil price and 
the question is what it means for consumers and companies in the EU? 
Obviously, many motorists and transport companies in the EU pay a lot 
for their petrol and diesel, but the price of crude oil was at the same level 
in 2013 and even higher before the global financial crisis in 2008 when 
the price of crude oil was more than $140 per barrel. After the period 
of declining international oil prices in the second half of 2022 prices 
then started to increase again in the summer of 2023 after output cuts 
by OPEC. Later in the fall, the prices again fell and instead of surpassing 
$100 per barrel as some feared it reversed back to $85 per barrel but with 
significant uncertainty remaining about the longer-term trend as OPEC 
did not manage to agree on further cuts in production and there are 
worries about a global recession (Reuters, 202 3b). 

EU leaders and member states have tried in different ways to deal with 
the price increases for energy and have made plans for how reduced flows 
from Russia can be replaced with other suppliers and a changed energy 
mix. On March 8, 2022, the EU held a meeting where the President of 
the European Commission, Ursula von der Leyen, said that EU member 
states must become independent from Russian oil, gas, and coal, diversify 
energy sources and speed up the green transition. Given the way Russia 
has behaved, this seems to be the natural outcome. Who dares to trust 
Russian energy anymore? 
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The European Commission was tasked with drawing up a plan to 
achieve it which was presented on 18 May 2022 and goes by the name 
REPowerEU (European Union, 2022). The goal is to phase-out depen- 
dence on Russian fossil energy through a combination of measures: saving 
energy, accelerating the transition to clean energy, and diversifying the 
EU’s energy sources. The plan places great emphasis on justice and soli- 
darity and on faster achievement of the climate goals the EU has set. The 
phasing out of Russian energy and the transition to renewable energy 
enjoys great popular support within the EU; and according to the Euro- 
pean Commission’s REPowerEU report, 85 percent of the respondents 
supported this change in an opinion poll (Eurobarometer, 2022). 

Energy saving is the fastest measure, and much money can be saved 
according to the European Commission, which claims that the EU coun- 
tries can save around 100 billion euros by stopping importing Russian 
energy. The EU Commission wants to achieve energy savings by raising 
the binding targets for energy efficiency. In addition, the EU must focus 
on changing consumer behaviour, which could reduce the consump- 
tion of oil and gas by 5 percent. This can be done by information and 
“nudging” (Le Coq, 2022). 

Energy saving targets have been further tightened with the plan from 
July 2022 to reduce the EU’s gas use by 15 percent. Given the differences 
that exist in terms of gas use in the EU countries, this plan met resistance 
from several countries, which led to several exceptions and compromises 
to get the proposal adopted. An important part of the plan is solidarity 
and coordination between the countries to cope with the reduction. Le 
Coq (2022) also discusses how market mechanisms can be used to reduce 
gas use, but this could in turn lead to further price increases for some 
consumers. If market solutions are also introduced nationally, it can affect 
solidarity within the EU to deal with reduced gas flows. 

The European Commission intends to set aside an additional 200 
billion euros until 2027 for investments to achieve the goals of the plan 
for alternative energy, but it will take time before these investments are 
implemented. Di Bella et al (2022) focused on what could happen at the 
macro level if natural gas deliveries from Russia decrease in various EU 
countries. For many countries in the EU, the estimated GDP loss was 
less than in connection with the COVID-19 pandemic and other crises 
the EU has gone through in recent decades. The study concluded that 
the EU could manage a 70 percent reduction in Russian gas supplies in 
the short term through a combination of other suppliers, switching gas to 
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other energy sources, and reduced demand as a result of previously high 
prices. However, there would be major challenges if the gas from Russia is 
shut off completely. Yet, that was what happened in 2023, and the Euro- 
pean spot market price of gas fell by some 90 percent from the peak of 
August 2022. This was due to a combination of factors that included a 
mild winter and a successful switch away from Russian gas to gas delivered 
by other countries, notably Norway and Algeria. 


WHAT WILL THE EFFECTS BE FOR RUSSIA? 


The Russian economy has always been driven by international energy 
prices via export earnings and state budget revenues. With energy prices 
rising sharply in 2022 the Russian economy without sanctions could 
have flourished, with GDP growth returning to the levels of around 7-8 
percent (based on calculations from a model in Becker, 2017) that Putin 
enjoyed in his first eight years as president before the global financial crisis 
hit in 2008. 

The IMF’s forecast for Russia in October 2022 (IMF, 2022) projected 
a decline of 3.4 percent for 2022 which later was revised to a 2.1 percent 
drop in GDP. In light of this, what is a realistic assessment of the imme- 
diate effect of sanctions? Any assessment of this need to start with a 
realistic counterfactual, which in this case is growth of 7 percent, so a 
2 percent decline of GDP in 2022 means that the effect of sanctions that 
year was a 9 percentage point reduction in GDP. 

In 2023, Russia’s GDP is projected to grow by between 1 and 2 
percent due to the massive fiscal stimulus the war implies. This can be 
funded in the short run by savings, but in the longer run, President Putin 
faces the challenges that savings will run out at the same time as capital, 
foreign companies, and highly productive people are leaving the country. 
Again, this is a very poor growth number in a normal year and a sign that 
sanctions are having a real (but perhaps too small) effect on Russian GDP. 

Since 2009, Russia has faced major challenges to generate growth 
without support from rising international oil prices. In several reform 
programs, modernization and diversification have been discussed, but 
with the lack of fundamental reforms of legal certainty and property rights 
since 2002, the investments needed for a new growth model have not 
been generated. Aslund (2019) discusses how the Russian economy has 
transformed into a Kleptocracy that lacks the law enforcement institutions 
that are so central for secure property rights in a market economy. Instead, 
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many talented and successful Russian scientists and entrepreneurs have left 
the country to build businesses and fortunes in the West. Russia has tried 
to attract companies from the West to modernize its economy, but the 
war against Ukraine has effectively thwarted all these efforts and instead 
turned the flow of knowledge and capital out of Russia at breakneck 
speed. The start of the war on Ukraine and the mobilization in September 
2022 are likely to have scared around 1 million highly qualified Russians 
to leave their country (The Economist, 2023). 

The near stagnation that the IMF and others predict for the Russian 
economy for the coming years is likely to be a permanent deterioration of 
the Russian economy as long as the current leadership remains in power. 
It becomes clear once again that the economic prosperity of citizens is not 
at the top of the agenda of the Kremlin, although this is important for 
Putin’s popularity in more normal times (Becker, 2019). The uncertainty 
that the Russian leadership already created after the invasion of Crimea in 
2014 left its mark on the Moscow stock market, on investments and on 
the economic growth discussed above. When in the future we can analyze 
the full economic effect of the war, the economic costs will prove to be 
enormous. 

In the fall of 2022, important changes occurred. First, Russian 
statistics-producing authorities became more restrictive about publishing 
data, which arouses the question of whether the data published is correct. 
This is a question that the much-paraphrased paper by Sonnenfeld 
et al (2022) addresses. Russia recorded an extraordinary current account 
surplus of $236 billion in 2022, but this was the result of very high prices 
for energy exports. Since the start of the war, exports from EU coun- 
tries to Russia fell sharply, from €8.4 billion in January 2022 to €2.9 
billion in June 2023, i.e., two-thirds of EU exports to Russia have gone 
over this period (Eurostat, 2023b). Thanks to the extremely high energy 
prices and maintained export volumes in 2022, Russia was not much hurt 
by the financial sanctions. The price cap for oil and the end of most gas 
exports to Europe in 2023 sharply changed the situation for the worse 
for Russia. The Kyiv School of Economics (2023) estimates that Russia 
lost 140 billion dollars in revenue due to sanctions on oil and gas. 

In February 2022, Russia ended up in financial panic. For a month, 
the exchange rate of the freely floating ruble collapsed from 73 rubles 
per dollar to 135 rubles per dollar. The Central Bank of Russia reacted 
by shock-hiking the interest rate from 9.5 percent to 20 percent, and it 
worked. The ruble rose to some 55 rubles per dollar. In August 2023, 
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however, the ruble has sunk again reaching 102 rubles per dollar. The 
causes are multiple. Russia has increased its budget deficit to increase 
military expenditures; the capital flight has been enormous, and it is still 
legal; the credibility of the Russian state has decreased. The Central Bank 
once again responded by raising the interest rate, but the outcome is not 
clear as yet. Thus, Russia’s macroeconomic situation is unstable, but it 
cannot be excluded that the authorities manage to salvage the situation 
once again. However, using savings to wage a war while capital and people 
leave the country does not bode well for Russia’s longer-term economic 
development and strength. 


How THE EU Can MANAGE THE ENERGY TRANSITION 
TO CREATE COHESION WITHIN THE UNION 
AND SECURITY AT THE EXTERNAL BORDER 


Russia’s full-scale war compelled the EU to impose extensive sanctions 
against Russia. Although sanctions have not been able to immediately 
stop the Russian aggression, they have certainly weakened the Russian 
economy. 

Perotta Berlin (2022) notes that when sanctions are introduced, the 
deterrent effects of threatened sanctions have by definition not worked. 
Studies of sanctions thus risk underestimating the effect of sanctions 
because their possible deterrent effect is often missed. In addition, if it is 
uncertain what sanctions may be imposed, a country’s leaders may imple- 
ment a policy that they will later regret but not be able to undo, which 
can again make sanctions look ineffective. When evaluating the effects 
of sanctions against Russia, the signalling effect they have had on other 
countries need to be included to provide a more complete evaluation of 
these sanctions. 

When policymakers try to predict future sanctions on the basis of their 
past experiences, the lack of strong sanctions by the EU and other coun- 
tries against Russia after the 2014 Crimean invasion may have contributed 
to Russia’s full-scale attack on Ukraine in 2022. That Russia’s mili- 
tary forces are not withdrawing when comprehensive sanctions are being 
implemented is hardly a sign that sanctions are ineffective but that Putin 
and his supporters realize that it would be a domestic political disaster to 
admit their miscalculations about both EU and Western collective sanc- 
tions as well as Ukraine’s resistance. The EU response must be to stick 
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to the current sanctions and prevent that they are being circumvented. 
How this could and should be done is a central part of the current policy 
discussion in the EU and other sanctions coalition partners and it is clear 
that it will involve a close dialogue with some of the countries that are 
currently part of rerouting trade to Russia. 

As long as the war in Ukraine continues, Europe’s sanctions against 
Russia and its energy sector have to become stricter. Although an outlier 
such as Hungary does not appreciate sanctions, the EU has more gener- 
ally steered clear away from Russian energy. Through its countermeasures, 
Russia has reinforced EU unity by discrediting itself as a reliable energy 
supplier to Europe. Politically, this means that the Baltic States and Poland 
have won over Germany and Austria, who previously believed in Russia 
as an energy supplier. Therefore, it is likely that Europe will come closer 
together in its energy policy vis-a-vis Russia. It seems clear that Europe 
will reduce its imports of both Russian oil and gas over the next few 
years. Such a development is consistent with the EU’s policy to gradu- 
ally abandon fossil fuels. High energy prices push the EU in the same 
direction. 

A strong cohesion within the EU is required to once and for all 
end the dependence on Russian energy and together convert the entire 
EU to green energy. In order for all member states to move in the 
same direction, financial transfers within the Union may be needed so 
that the transition does not become financially unmanageable for poorer 
countries or those countries that cannot easily become independent of 
Russian energy. This is an investment that will yield returns for gener- 
ations to come in terms of both safety and environmental and climate 
goals and adds to the credibility of continued sanctions on Russian 
hydrocarbon-based energy. 

The mutual energy dependence between the EU and Russia has created 
economic and political problems for both sides after Russia’s renewed 
war on Ukraine. But the EU can deal with these problems by switching 
suppliers and energy types in a few years, which is in line with a neces- 
sary switch to fossil-free energy to meet the EU climate goals. Russia’s 
transition, on the other hand, is much more complicated and deeply struc- 
tural, and may take decades to implement with great financial costs for 
the Russian population. Russia’s current leadership will find it difficult to 
manage the transition and Russia’s dependence on the EU as a market 
for its energy could be the beginning of the end for Putin’s regime. If it 
turns out that this leads to the fall of the Russian regime, the EU must 
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be ready to support all the liberal and democratic forces that after all exist 
inside and outside of Russia and that in the future can work for a peaceful 
Russia at the EU’s external border. 
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CHAPTER 8 


The EU’s Fight against Money Laundering 
and Terrorist Financing in a Digital 
and Fragmented World 


Maria Bergström 


INTRODUCTION 


Money laundering (ML) poses a clear and present threat to citizens, 
democratic institutions and the financial system. The rules to prevent dirty 
money from being laundered through the financial system have today 
grown into an extensive regulatory framework, and do not only apply 
to European Union (EU) Member States, as similar regulations exist at 
both global and regional level in many other parts of the world. 

There is no accepted international definition of ML and the term has 
only existed for about 40 years. However, what is typically understood 
by ML is the handling of money derived from crime, which is often the 
result of or prerequisite for illicit trafficking or other transnational criminal 
activities. 
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The fight against ML and terrorist financing (TF) is crucial for ensuring 
financial stability and security in Europe. The complex issue of dealing 
with dirty money flows is not new. Within the EU, anti-money laun- 
dering (AML) rules were introduced as compensatory measures when 
the borders between EU Member States were removed and the internal 
market began to be realised from the early 1980s onwards. The free 
movement of capital and financial services and increased cross-border 
trade also brought new opportunities for criminal actors and networks. 

In order to protect the EU’s financial interests and maintain sound 
financial systems, the EU AML framework has been closely linked to the 
Union’s efforts to combat the financing of terrorism. The EU regulatory 
framework is today a central part of the EU’s security policy, and the EU’s 
AML rules are now among the toughest in the world (European Commis- 
sion, 2021b). Despite this, we have also seen a number of recent examples 
of ML scandals. With the increased digitalisation and fragmentation of 
key parts of our modern world, newly updated regulatory frameworks are 
facing rapidly accelerating challenges. 

In sum, ML constitutes a ‘chameleon threat’, as Valsamis Mitsilegas 
so aptly described it (Mitsilegas, 2003a), which must be constantly 
combated, because ML facilitates new forms of illegal and criminal 
activity, such as drug trafficking in the 1980s, organised crime in the 
1990s, and after 11 September 2001, also terrorism. 

This chapter, which builds on my previous research in the field,! is 
based on a historical and contextual presentation where the development 
of the EU regulatory framework against ML and TF is placed in its histor- 
ical context and is described in terms of the different threats, interests and 
actors involved. A selection of analytical and partly overlapping perspec- 
tives with specific challenges for the emerging regulatory framework is 
continuously identified and presented: Firstly, the increase in private- 
public cooperation where private actors have been involved in shaping 
the regulatory framework and been assigned “policing” tasks. Secondly, 


l There is an extensive body of literature and public sources dealing with the fight 
against money laundering and terrorist financing. Using the author’s previous publications 
in the field, this chapter takes the underlying aims, the development of the regulatory 
framework at different levels, as well as the interests and actors involved, as a starting 
point for a historical and contextual analysis. For this reason, reference is made to these 
partially overlapping sources for further reading. Additional sources can be found in these 
publications. 
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the exchange of information and the specific challenges posed by digital- 
isation. Thirdly, the interaction between administrative law and criminal 
law and different types of sanctions. Fourthly, the increased focus on EU 
security policy and the long-standing so-called securitisation of ML and 
TE, which has led, among other things, to an increased competence for 
the EU institutions to regulate this area. 

The questions this chapter asks and tries to answer are thus: How has 
the regulatory framework against ML and TF evolved in relation to glob- 
alisation, as well as the theme of this volume, the renewed importance 
of borders and a consequential real or apparent regulatory fragmenta- 
tion? What analytical perspectives and legal challenges can be identified 
when studying this development? What shortcomings and legal challenges 
remain, and are they addressed by the existing and recently updated 
instruments as well as recent legislative proposals, or is there room for 
further reform? 

These analytical and partly overlapping perspectives will be addressed 
in the historical and contextual presentation of this chapter after a brief 
presentation of the EU acquis in a global context, describing parallel 
developments at the EU level, followed by current reform proposals, and 
finally, the new EU legislative package and remaining challenges. 


THe EU REGULATORY FRAMEWORK 
IN A GLOBAL CONTEXT 


Although ML is an international phenomenon that has been a major 
problem around the world for a long time, the phenomenon and the 
concept have only come to prominence in the last 40 years. Although 
the term ML was used in the past, it was introduced into legislation only 
in 1986 in the US ML Control Act. In the beginning, ML was mainly 
recognised as a domestic problem, but the dirty money laundered often 
came, and still comes today, from drug trafficking, human trafficking and 
other cross-border criminal activities. 

At the same time, ML is a crime that hinders the proper functioning 
of financial systems. As the International Monetary Fund has pointed 
out, possible consequences of ML and TF include risks to the sound- 
ness and stability of financial institutions and systems, increased volatility 
of international capital flows and a dampening effect on foreign direct 
investment (International Monetary Fund, 2023). In this respect, ML 
poses a particular threat as a sound financial infrastructure is one of 
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the fundamental elements of a stable society. With increased economic 
globalisation, national borders became less relevant also for financial trans- 
actions. Taken together, the threats of ML and the emerging AML 
Regulation have gradually become transnational and global, which also 
has a significant impact on the regional and national levels. 

In 1988, ML was recognised as a global problem with the prohibi- 
tion of laundering of drug proceeds in the UN Convention against Illicit 
Traffic in Narcotic Drugs and Psychotropic Substances (Vienna Conven- 
tion, 1988). However, the Vienna Convention was limited to drugs and 
did not refer specifically to the concept of ML. In the same year, prin- 
ciples on ML were also adopted by the Basel Committee on Banking 
Supervision (BCBS, 1988). This body is made up of banking supervi- 
sory authorities in a number of states and aims to develop common 
standards for the supervision of banking and financial institutions. The 
1990 Council of Europe Convention on Laundering, Search, Seizure 
and Confiscation of the Proceeds from Crime (Strasbourg Convention, 
1990) is the first multilateral treaty dealing with ML offences in general 
(Kersten, 2002). The Strasbourg Convention also extended the so-called 
predicate offences, i.e., the types of offences that can form the basis of 
ML offences, to go beyond drug trafficking. In 1998, the Organisation 
of Economic Cooperation and Development (OECD, 1998) presented 
a series of recommendations on harmful tax practices. In 1999, the 
UN International Convention for the Suppression of the Financing of 
Terrorism was adopted (UN Convention, 1999), and in 2000 the UN 
General Assembly adopted the UN Convention against Transnational 
Organized Crime (UN Convention, 2000). 

The Council of Europe Convention on Laundering, Search, Seizure 
and Confiscation of the Proceeds from Crime and on the Financing 
of Terrorism (Warsaw Convention, 2005) builds on and updates the 
1990 Strasbourg Convention and is the most comprehensive interna- 
tional convention on ML. It aims to facilitate international cooperation 
and mutual assistance in criminal investigations. The Convention contains 
not only provisions on the criminalisation of ML but also provisions on 
the freezing and confiscation of assets. The Warsaw Convention is the first 
international convention covering both the prevention and control of ML 
and TF. The adoption of the Warsaw Convention reflects the importance 
of timely access to financial information or information on assets held by 
criminal organisations. 
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Today, the Financial Action Task Force (FATF) is the most important 
international standard-setter for combating ML and TF. FATF was estab- 
lished in response to the G7’s recognition of the threat that ML poses 
to banks and other financial institutions (Winer, 2002). FATF is thus a 
part, albeit independent, of the OECD (Bergström, 2013). The FATF 
currently consists of 38 member jurisdictions and two regional organisa- 
tions, representing most major financial centres in all parts of the world 
including Hong Kong, Japan, Singapore, the United Kingdom and the 
United States. Members include the European Commission and four- 
teen Member States, but also, up until 24 February 2023, Russia, when 
membership was suspended after the Russian Federation’s “illegal, unpro- 
voked and unjustified full-scale military invasion of Ukraine” (FATF, 
2023a). The remaining thirteen Member States, which have been part 
of the EU since 2004 onwards, are members of Moneyval, which is a 
FATF-type regional body that carries out self-assessments and mutual 
assessments of the measures taken in the Member States of the Council 
of Europe. The members of Moneyval also include, for example, Ukraine 
(MONEYVAL, 2023). 

The FATF recommendations on ML were first issued in 1990, and the 
current version from 2012 was last amended in November 2023 (FATF, 
2023b). They cover both administrative and criminal law measures to 
combat ML. With the first revisions in 1996, the 40 FATF recommenda- 
tions were extended beyond the laundering of drug proceeds, and after 
9/11, 2001, FATF explicitly extended its recommendations to TF. As 
a result, FATF’s preventive measures now include not only the use of 
money derived from crime, but also the collection of money or property 
for terrorist purposes. 

The method of mutual evaluation used is that FATF sets standards, 
model rules, or recommendations, and then evaluates Member States 
against these. The FATF methodology was adopted in February 2013 
and last updated in June 2023 (FATF, 2023c). It operates through peer- 
review: panels of national legal and banking experts are set up, which 
then regularly evaluate the laws and practices of other states. FATF applies 
sanctions in the form of warnings to states deemed not to comply with 
the non-binding FATF standards. This results in significantly higher trans- 
action costs for financial institutions in the blacklisted state, as financial 
institutions in other FATF states require greater security when dealing 
with them. This type of blacklisting partly explains a relatively high level 
of compliance with FATF standards. As far as EU Member States are 
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concerned, the standards are binding, as they have been transposed into 
EU law by a wide range of directives and regulations concerning ML 
(Bergström, 2013). 


COMPENSATORY MEASURES 
WHEN BORDERS WERE REMOVED 


In a European context, the justification for introducing the firsts AML 
Directive (LAMLD, 1991) in 1991 was that the emergence of the Euro- 
pean internal market, with European rules on financial transactions and 
the abolition of national borders, required compensatory measures to 
curb cross-border financial crime (Bergström, 2016). The purpose of the 
1AMLD was therefore to prevent an open and liberal financial market, 
including the free movement of capital and the freedom to provide 
financial services, from being used for ML purposes. 

The LAMLD was strongly influenced by international rules and was 
based on the 40 original FATF recommendations and influenced by 
UN conventions and the recommendations and principles adopted by 
the Council of Europe and the BCBS. The definition of ML was taken 
from the Vienna Convention. The preamble to the LAMLD stated that 
ML must be combated mainly by means of criminal law and within the 
framework of international cooperation between judicial and law enforce- 
ment authorities. Despite this, as the EU lacked criminal law competence 
at the time, it adopted the directive invoking as legal bases the right 
of establishment, and the establishment and functioning of the internal 
market. 

The preamble further stated that ML has a clear impact on the emer- 
gence of organised crime in general and drug trafficking in particular 
and that there is a growing awareness that combating ML is one of the 
most effective means of combating this form of crime, which constitutes 
a particular danger to society in the Member States. According to the 
Directive, a criminal law approach should not be the only way to combat 
ML, as the financial system can play a highly effective role. 

In 2001, the Second AML Directive (2AMLD, 2001) was adopted, 
amending the first. The 2AMLD referred in particular to the extended 
definition of ML, beyond drug offences as predicate offences. The Direc- 
tive identified the fight against organised crime as an objective particularly 
closely linked to AML measures. The directive contained a long list of acts 
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to be considered criminal offences when committed intentionally, which 
has since been extended to also prevent TF. 


EXTENSION TOWARDS TERRORIST FINANCING 
AND ENHANCING THE ROLE OF PRIVATE ACTORS 


In order to protect the EU’s financial interests and maintain sound finan- 
cial systems, the EU AML framework has been closely linked to the 
Union’s efforts to counter TF. After 9/11, 2001, the FATF explicitly 
extended its recommendations to TF and in October 2001 adopted eight 
specific recommendations to this end (FATF, 2023b, p. 7). According 
to these, each country should take immediate steps to ratify and imple- 
ment the 1999 UN International Convention for the Suppression of 
the Financing of Terrorism, and to implement the UN Resolutions on 
the Prevention and Suppression of the Financing of Terrorist Acts. Each 
country should criminalise the financing of terrorism, terrorist acts and 
terrorist organisations, and ensure that such offences are classified as 
predicate offences for ML. FATF also agreed on rules on freezing and 
confiscation of terrorist assets, reporting suspicious transactions related to 
terrorism, international cooperation, alternative remittance, wire transfers, 
and non-profit organisations. In 2004, a ninth specific recommendation 
on cash couriers was drawn up to ensure that terrorists and other criminals 
cannot finance their activities or launder the proceeds of crime through 
the physical cross-border transport of currency and bearer-negotiable 
instruments (FATF, 2023b, p. 7 and 25). 

The adoption of the Third AML Directive (3AMLD, 2005) in 2005 
brought regional EU rules into line with FATF’s comprehensive, revised 
and extended recommendations. As a result, the preventive measures in 
the directive now covered not only the handling of money derived from 
crime, but also the collection of money or property for terrorist purposes. 
In addition to extending the provisions to all financial transactions that 
may be linked to terrorist activities, the biggest change in the 3AMLD 
and the solution to the problem of ML was to establish a standard for risk 
analysis (Herlin-Karnell, 2011). The starting point was that the risks differ 
between countries, customers and business areas as well as over time. The 
operators themselves are the best analysts of where the risk areas are, or 
may arise, because they know their business and their customers best. 
Under a risk-based approach, companies are expected to carry out risk 
assessments of their customers and divide them into low- and high-risk 
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categories. As a result, the concept of “know your customer”, used in the 
financial sector, became de facto applicable to everyone covered by the 
directive. 

One of the reasons for more actively involving the private sector in 
AML was to gain better access to knowledge about the activities of actors 
who may be involved in illegal behaviour. It is for the private sector to 
collect appropriate information and decide when suspicious transaction 
reports should be made. At the beginning of AML regulations, private 
actors were only part of the public sector in preventing ML offences. 
However, the shift to the risk-based approach had major consequences 
for the relationship between private and public actors. A natural part of 
this change was the expansion of the “policing” tasks of private actors, 
which have always played an important role in crime prevention. Focusing 
on this shift of responsibility to the private sector and on the consequent 
increase in private—public partnerships is therefore an important perspec- 
tive in the analysis of EU policy against ML and TF (Bergström, 2011; 
Bergstrom et al., 2011). 

Private actors are not only expected to work against money launderers 
and report suspicious transactions under threat of administrative and 
criminal sanctions. They are also actively involved in shaping the under- 
lying rules and procedures at different levels. In addition to the public 
initiatives of the international and regional supervisors, banking organ- 
isations have been involved in the regulation. The current Basel III is a 
comprehensive set of reform measures developed by the Basel Committee 
to strengthen the regulation, supervision and risk management of the 
banking sector. One of the most striking features of the EU AML frame- 
work is therefore the intensified multi-level cooperation between public 
and private actors, where traditional public tasks are shared by public and 
private actors. As a result, this area of law is extremely complex, involving 
international, EU-based and national actors and regulations, covering 
public, private and criminal law rules as well as enforcement mechanisms 
(Bergström, 2018a). 

The risk-based approach introduced by the revised FATF Recommen- 
dations and 3AMLD was further developed in 2015 in the Fourth AML 
Directive (4AMLD, 2015) towards a more targeted and focused risk- 
based approach with evidence-based decision-making, to better target 
risk. It further provided guidance from European supervisory authorities, 
with their increased focus on the effectiveness of AML/CFT (Countering 
the Financing of Terrorism) systems, and addressed the shortcomings 
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of the 3AMLD identified by the European Commission (European 
Commission, 2012). According to the Council, the strengthened rules 
reflected the need for the EU to adapt its legislation to take account of 
technological developments and other means at the disposal of criminals. 

In February 2016 the European Commission adopted an Action Plan 
(European Commission, 2016a) to better counter TF and to ensure 
greater transparency of financial transactions following the revelations in 
the so-called Panama Papers. This was a coordinated action with the G20 
and the OECD aimed at directly and vigorously combating tax evasion 
by both legal and natural persons in order to create a fairer and more 
efficient tax system. In this respect, it is part of a broader EU effort to 
improve tax transparency and tackle tax evasion (European Commission, 
2016b). 

In December 2016, the Council adopted a compromise text aimed 
at amending the 4AMLD. Although the objective of combating tax 
evasion was no longer explicitly mentioned, tools designed to achieve 
this aim remained, albeit slightly modified. The previous directives were 
repealed on 26 June 2017, when the 4AMLD was to be implemented by 
Member States. The scope of the directive was extended in several ways: 
by lowering the threshold for cash payments, which triggers reporting 
obligations, from EUR 15,000 to EUR 10,000, by including providers 
of gambling services in the scope of the directive and by including tax 
crimes as a new predicate offence. In addition, the 4AMLD incorporated 
new data protection provisions and clarified how AML supervisory powers 
are applied in cross-border situations. 

At this time, the Transfer of Funds Regulation (European Parliament & 
Council of the European Union, 2015) adopted in 2015 also entered into 
force. This Regulation sets out rules based on the FATF regulations on 
the information on payers and payees accompanying transfer of funds in 
order to help prevent, detect and investigate ML and TF. 

Subsequently, in May 2018, after almost two years of negotiations and 
counter-proposals, the European Parliament and the Council adopted 
the Fifth AML Directive (5AMLD, 2018) amending the 4AMLD. By 
23 June 2020, five months after the transposition deadline (10 January 
2020), all 27 Member States except Cyprus, Portugal, Romania and 
Spain, including the United Kingdom, had reported that they had 
transposed the new provisions. 

As the UK has now left the EU and the post-Brexit transition period 
has expired, UK-EU security and criminal justice relations are governed 
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by the EU-UK Trade and Cooperation Agreement (Trade & Coopera- 
tion Agreement, 2021), which entered into force on 1 May 2021. The 
EU-UK Trade and Cooperation Agreement includes a title on AML and 
CFT, largely devoted to prevention, as well as detailed provisions on EU- 
UK cooperation on freezing and confiscation. The provisions of this Title 
and the relevant definitions take precedence over the relevant provisions 
of the 2005 Warsaw Convention and the 1990 Strasbourg Convention 
(Mitsilegas, 2022). 


EXCHANGE OF [NFORMATION AND DIGITALISATION 


Another important perspective in the analysis of the Union’s AML policy, 
which is closely linked to the above-discussed intensification of private- 
public partnerships, is the specific challenges associated with increased 
information exchange and digitalisation. The processing and exchange of 
personal data to detect a criminal who may be hiding behind the customer 
of a person subject to AMLD’s monitoring obligations, such as financial 
institutions and lawyers, involves a delicate balancing act between secu- 
rity and protection of fundamental rights. As customers’ personal data is 
used to report and investigate suspicious financial transactions, customers 
should be assured that decisions are not based on data that should not 
have been collected, that has been stored without permission, or is not, 
or is no longer, accurate. 

The proposed amendments to the 4AMLD, and the 2015 Regula- 
tion, were criticised by the European Data Protection Supervisor (EDPS), 
an independent supervisory authority within the EU tasked with moni- 
toring compliance with Union rules on the protection of personal data 
by the Union’s own institutions, bodies, offices and agencies. The 
criticism concerned the proposals to introduce policy objectives other 
than countering ML and TF without these being clearly identified. 
The processing of personal data collected for one legitimate purpose 
for another, completely unrelated purpose violates the data protection 
principle of purpose limitation and risks violating the principle of propor- 
tionality. Thus, certain forms of processing of personal data that are 
acceptable in the context of AML and the fight against terrorism need 
not be necessary and proportionate in other contexts (EDPS, 2017). 

A similar problem arises when it comes to client loyalty and client 
confidentiality, which is central for example to the legal profession and 
crucial for an effective representation of clients. Despite concerns within 
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the legal profession, the CJEU (2007) has ruled in Case C-305/05 Ordre 
des barreaux francophones that the obligations of the AML Directives do 
not infringe the right to a fair trial guaranteed by Article 6 of the Euro- 
pean Convention on Human Rights (ECHR) and Article 6(3) TEU, so 
the provisions must therefore be upheld also against lawyers. Similarly, in 
Michaud v. France, Application No 12323/11, the European Court of 
Human Rights (ECtHR, 2012) has held that the obligation for French 
lawyers to report suspicious transactions made by their clients does not 
disproportionately interfere with confidential lawyer-client relations or 
with the rights under Article 8 of the ECHR. 

As has been pointed out, the fact that there are few appeals or 
complaints about the financial penalties, possibly due to the “name and 
shame” risk associated with AML and TF, may raise concerns about 
procedural guarantees, the effectiveness of sanctions and whether or 
not the penalties imposed are actually effective in preventing crime 
(Bergström, 2016). It has also been argued that AML measures have 
little effect in preventing TF, which, on the other hand, involves compar- 
atively little money that does not have to be the proceeds of crime, but 
often comes from perfectly legitimate sources, as underlined, among other 
things, in a book on EU sanctions from 2013 (Cameron, 2013). 

In addition to the above-mentioned examples of privacy and data 
protection challenges, there are a number of specific challenges linked to 
the increasing reliance on electronic reports, e-evidence and other digiti- 
sation themes. Not least, can it be difficult to identify who is responsible, 
where certain information including evidence is located, and which rules 
should apply at different stages of the various processes planned to deal 
with such issues. This may have a greater impact on inter-agency coop- 
eration, the free movement of information and the wider protection of 
fundamental rights. 

However, cooperation between police and judicial authorities, and 
companies providing information and communication services, is nothing 
new. In addition to the involvement of private actors in the financial 
sector, including AML, police and judicial authorities have been cooper- 
ating with telecom operators and providers for decades. However, there is 
an increased use of online services and new information and communica- 
tion technologies (ICT) that are usually addressed by private companies 
as technology companies or service providers (Franssen, 2018). Such data 
is often processed, transferred and/or stored by foreign companies or 
service providers. This poses particular challenges for police and judicial 
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authorities collecting electronic evidence to fight crime committed using 
or involving the use of ICT. This is because the information that crimi- 
nals share or store using new ICT, thus processed by private companies, is 
not accessible to public authorities without cooperation with these private 
actors (Bergström, 2020; Franssen, 2018). 


ADMINISTRATIVE LAw MEASURES 
AND THE EU CRIMINAL LAW DIRECTIVE 


In the same way that the previous section highlighted the importance of 
private-public collaboration and the challenge of information exchange 
and digitalisation, our third analytical perspective, focuses on another key 
element in the fight against ML and TF, namely the interaction between 
administrative law and criminal law and between different types of sanc- 
tions. As is well known, the EU originally, and for a long time, lacked 
competence to adopt legislative measures in the area of criminal law. This 
changed with the Treaty of Lisbon, whereby the TFEU paid attention to a 
number of particularly serious crimes with a cross-border dimension, such 
as ML, and made it possible for the Union to adopt minimum rules on 
the definition of criminal offences and sanctions for these crimes. Thus, 
Article 83(1) TFEU allowed the European Parliament and the Council to 
lay down minimum rules concerning ML by means of directives adopted 
in accordance with the ordinary legislative procedure. 

Still, this new competence did not immediately lead to legislation. 
Instead, for a long time, the regulatory framework continued to consist 
mainly of two administrative instruments, the already mentioned 4AMLD 
and a Transfer of Funds Regulation, both of which were based on Article 
114 TFEU on the internal market. The main aim of this regulatory 
framework was to improve the conditions for the establishment and func- 
tioning of the internal market by setting up common rules for the financial 
systems that could otherwise be used for ML purposes. The main focus 
of the EU AML measures based on the risk-based approach remained on 
prevention, while AML in terms of control and sanctioning was still a 
matter for national law and the emerging regulatory framework for inter- 
national cooperation between judicial and law enforcement authorities. 
The EU AML Criminal Law Directive (European Parliament and Council 
of the European Union, 2018a) later extended the EU’s focus from the 
prevention to the control of ML and TF. 
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But despite all the assumptions that the EU’s framework for combating 
ML and TF is mainly of an administrative nature, there is a blurred and 
not at all clear line between administrative law, criminal law and sanctions 
in each area (Bergstrom, 2018a, 2018b). Not least because the provi- 
sions of national and EU law are intertwined and interlinked. This may 
have negative effects in terms of procedural safeguards and the protec- 
tion of fundamental rights—for example, if sanctions are in fact criminal 
rather than administrative in nature, or if the different solutions chosen 
in different Member States lead to variations in the level of protection of 
fundamental rights across the EU. 

Although the 4AMLD already provided for an EU definition of ML 
and thereby harmonised national criminal law on AML measures, it did 
not require Member States to introduce certain criminal law provisions 
setting out certain specific minimum and maximum sanctions for infringe- 
ments (Herlin-Karnell, 2016). In other words, the regulatory framework 
laid down harmonised rules with regard to the definition of ML, i.e., the 
rules specifying which conduct was considered to constitute a criminal 
offence, but it did not specify the type and level of sanctions applicable to 
such conduct. 

Instead, the 4AMLD stressed that sanctions or measures for infringe- 
ments of national provisions transposing the directive must be effective, 
proportionate and dissuasive. Member States may thereby decide not 
to lay down rules for administrative sanctions or measures for breaches 
which are subject to criminal sanctions in their national law. In that case, 
Member States must communicate to the European Commission the rele- 
vant criminal law provisions. As the President of the Court of Justice of 
the European Union, Koen Lenaerts, and Legal Secretary José Gutiérrez- 
Fons pointed out in their chapter (Lenaerts & Gutiérrez-Fons, 2016), the 
CJEU (2013) recalled in Case C-617/10 Åkerberg Fransson that where 
EU law does not specifically provide for a sanction for an infringement of 
EU law or refers to national laws and regulations, Member States are free 
to choose the applicable sanctions; i.e. administrative, criminal or a combi- 
nation of these. However, the resulting penalties must comply with the 
EU Charter of Fundamental Rights and be effective, proportionate and 
dissuasive. On the other hand, a measure based on Article 83(1) TFEU 
does not leave Member States any such freedom. 

Therefore, probably unsurprisingly, on 21 December 2016, only two 
days after the Council adopted the compromise proposal amending 
the 4AMLD, the European Commission proposed a directive aimed at 
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combating ML by criminal law. Furthermore, the explanatory memo- 
randum stated that terrorists often use criminal proceeds to finance their 
activities and use ML in that process. The underlying idea was thus that 
criminalising ML would help CFT. The first EU directive on combating 
ML by criminal law was adopted on 23 October 2018 and had to be 
implemented by Member States by 3 December 2020 (Bergstrom, 2019). 

Prior to the implementation of this directive, it was the responsibility 
of Member States to ensure that administrative sanctions and measures in 
accordance with the Internal Market Directive, and criminal sanctions in 
accordance with national law in compliance with international and other 
relevant Union law, had been put in place. Although the AML Directive 
by criminal law changed this situation, the line between administrative law 
and criminal law and sanctions in the AML system is not clear. On the 
one hand, the new directive reinforces the existing measures to detect and 
prevent abuse of the financial system for ML and TF. On the other hand, 
the EU’s current focus is being extended from prevention to control. The 
new directive covers the definitions, scope and sanctions of ML offences 
and affects cross-border police and judicial cooperation between national 
authorities and the exchange of information. It is part of the global fight 
against ML and TF. The directive implements international commitments 
in this area, including the Warsaw Convention and FATF Recommenda- 
tion 3, which in turn calls on countries to criminalise ML on the basis of 
the Vienna Convention and the Palermo Convention. 


Tar EU AML ACQUIS IN THE CONTEXT 
oF EU SECURITY POLICY 


From having been extended to the collection of money or property for 
terrorist purposes, the AML regulatory instruments are now included in 
an even broader security context. According to the so-called Copenhagen 
School, the word security in international relations refers to a perceived 
existential threat, usually to the state, a region or a society, which justi- 
fies extraordinary measures (Emmers, 2018). A classic example is then 
US President George W. Bush’s speech about the war on terror after 9/ 
11 (Bush, 2001). An issue is securitised when an actor claims that the 
issue constitutes a security threat. If this threat is not taken seriously, the 
state risks going under. If the securitisation is successful, it means that an 
actor can justify extreme measures that are not accepted under normal 
circumstances. 
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In the context of the securitisation of cross-border crime the EU AML 
framework represents a new paradigm for security governance (Mitsilegas, 
2003b). The securitisation of cross-border organised crime and TF have 
been used to increase the EU’s powers, or at least have resulted in such 
an increase (Bergström, 2020). This is most evident in the area of EU 
judicial and police cooperation. In particular, the terrorist attacks of 9/11, 
2001, accelerated the decision-making process in the European Union. 
In addition to the adoption of measures such as the framework decision 
on the European arrest warrant, the securitisation of cross-border crime, 
and more recently the securitisation of terrorism as such, has resulted in 
intensified AML rules. Both of these threats require action at the global 
level, and at the EU regional level. AML and asset freezing measures thus 
exemplify the shift towards the securitisation of threats to the financial 
sector in general and cross-border organised crime and TF in particular. 

Similar to the securitisation process, the concept of risk and risk 
management signals that an issue is placed high on both the business 
agenda and the political agenda (Bergström et al., 2011). To call some- 
thing a risk is to require action, risk assessment and risk management. The 
risk-based approach introduced by the revised FATF Recommendations 
and the 3AMLD has been further developed towards a more targeted 
and focused risk-based approach using evidence-based policy-making as 
well as guidance from European supervisory authorities. 

In parallel with these developments, the EU became more active in 
the area of security policy, where AML has taken on an increasing role in 
recent years. In 2015, the European Commission presented the European 
Agenda on Security for the period 2015-2020 (European Commission, 
2015). It stressed that the primary objective of organised crime is profit 
and that international criminal networks use legitimate business structures 
to conceal the source of their profits. The European Commission called 
for strengthening the capacity of law enforcement authorities to tackle 
the financing of organised crime, cybercrime, the prevention of terrorism 
and countering radicalisation. Key actions include effective measures to 
follow the money and reduce the financing of criminals, where coopera- 
tion between competent authorities, in particular the national FIUs to 
be connected to Europol, will be strengthened. In addition, Eurojust 
can offer more expertise and support to national authorities in finan- 
cial investigations. Cross-border cooperation between FIUs and national 
asset recovery offices (AROs) is intended to help fight ML and gain 
access to the illicit proceeds of crime. The powers of FIUs will thus be 
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strengthened to better track the activities of organised crime networks 
and their financial activities and to strengthen the powers of the compe- 
tent national authorities to freeze and confiscate illicit assets. The EU 
further contributes to the prevention of TF through the network of EU 
FIUs and EU-US Terrorist Finance Tracking Programmes. The European 
Agenda on Security supports Member States’ cooperation in addressing 
these security threats, and called for further action in the area of TF and 
ML. 

In February 2016, the European Commission presented an action 
plan to further step up the fight against TF, in brief with two main 
objectives (European Commission, 2016a). The first objective was to 
prevent the movement of funds and identify TF. Key issues included 
ensuring that virtual currency exchange platforms are covered by the 
AML Directive, CFT through anonymous prepaid instruments such as 
prepaid cards, improving access to information and cooperation between 
EU FIUs. Furthermore, to ensure a high level of protection of finan- 
cial flows from high-risk third countries and to provide EU FIUs with 
access to centralised bank and payment account registries and central data 
retrieval systems. The second main objective was to disrupt sources of 
income for terrorist organisations, including addressing sources of TF, 
and to work with third countries to ensure global mobilisation with the 
same aim. The European Commission’s Action Plan stressed the need to 
combat ML through criminal law and the need to ensure that criminals 
who finance terrorism are deprived of their assets. 

On 24 July 2019, the European Commission adopted the Commu- 
nication “Towards better implementation of the EU’s anti-money laun- 
dering and countering the financing of terrorism framework” (European 
Commission, 2019a), together with four reports aimed at helping Euro- 
pean and national authorities better manage risks (European Commission, 
2019b, 2019c, 2019d, 2019e). These reports provide an update on 
sectoral risks related to ML and TF, analyse the shortcomings in current 
supervision and cooperation and identify ways to address them. The four 
reports stress the need for full implementation, while underlining that a 
number of structural weaknesses in the implementation of Union rules in 
this area still need to be addressed. 

Although the incorporation and entry into force of the 5AMLD 
was expected to address some of these issues, other issues remain. In 
particular, the 5AMLD increases the transparency of beneficial ownership 
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information, gives FIUs greater access to information, improves coop- 
eration between supervisors and regulates virtual currencies and prepaid 
cards to better prevent TF. 


CURRENT REFORM PROPOSALS 


On 7 May 2020, the European Commission adopted an Action Plan 
for a comprehensive Union policy preventing money laundering and 
terrorist financing (European Commission, 2020a). This is based on six 
pillars, which aim to improve the EU’s overall fight against ML and TF 
and strengthen the EU’s global role in this area. They include effective 
implementation of existing rules, a common EU regulatory framework, 
supervision at the EU level, a support and cooperation mechanism for 
FIUs, better use of information to maintain criminal law and a stronger 
Europe in the world. As a result, EU rules will become more harmonised 
and thus, according to the European Commission, more effective. The 
rules will be better monitored and coordination between Member States’ 
authorities will be improved. These measures build on the results of the 
2019 AML package, which highlighted in particular regulatory fragmen- 
tation, uneven supervision and limitations in cooperation between FIUs 
across the EU, which can be said to be partly consistent with the analytical 
perspectives of this chapter. 

Six months earlier, in November 2019, the finance ministers of France, 
Germany, Italy, Latvia, the Netherlands and Spain published a joint 
document on a joint monitoring mechanism in the field of ML and 
TF, Towards a European Supervisory Mechanism for Money Laundering 
and Terrorist Financing (Joint Paper, 2020). In the conclusions of the 
ECOFIN meeting on 5 December 2019, the finance ministers of all 
EU Member States addressed the European Commission. The European 
Commission was asked to explore the possibility of conferring certain 
responsibilities and powers for AML supervision on a Union body with 
an independent structure and direct powers over certain obliged entities 
selected by the Union body in accordance with a risk-based approach. The 
European Commission was invited to make legislative proposals in this 
regard in parallel with efforts to achieve a higher level of harmonisation 
through AML legislation. 

Building on the progress made under the European Commission’s 
European Agenda on Security 2015-2020 and President von der Leyen’s 
Political Guidelines, on 24 July 2020 the Commission presented its 
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new EU Security Union Strategy for the period 2020-2025 (European 
Commission, 2020b). The strategy underlined that strengthening the 
EU AML/CFT framework will also help curbing terrorism and organ- 
ised crime. It also identified four strategic priorities for action at the EU 
level. Firstly, “Ensuring a future-proof security environment for individu- 
als”; secondly, “Tackling evolving threats”; thirdly, and of greatest interest 
in this context; “Protecting Europeans from terrorism and organised 
crime” including work on countering radicalisation, prosecuting terror- 
ists, border security, better use of existing databases and cooperation 
with non-EU countries. It also includes an agenda to fight organised 
crime, specific actions against trafficking in human beings, an agenda on 
drugs, an agenda on illicit trafficking in firearms and a new EU action 
plan against migrant smuggling, among others. Fourthly, ‘Developing 
a strong European security ecosystem’, specifically mentions coopera- 
tion and information exchange and important measures to strengthen 
Europol’s mandate, further develop Eurojust and better connect judicial 
and law enforcement authorities, as well as cooperation with Interpol. 


THe New EU LEGISLATIVE PACKAGE 
AND REMAINING CHALLENGES 


Eventually, on 20 July 2021, the European Commission presented its 
legislative package to strengthen EU AML and CFT rules (European 
Commission, 2021a). The package contains four legislative proposals, 
considered to be a coherent whole, creating a new and stricter enforce- 
ment framework for AML and CFT in the Union: a new regulation 
establishing a new EU authority; A new regulation establishing a single 
rulebook including rules on customer due diligence and beneficial owner- 
ship measures; A sixth directive complementing the regulation and 
replacing the 5AMLD and containing provisions that will be implemented 
in national law, such as provisions on national supervisory authorities and 
FIUs, and; A recast of the Transfer of Funds Regulation to track the 
transfer of crypto-assets. The underlying aim is to improve the detection 
of suspicious transactions and activities and to close loopholes used by 
criminals to launder illicit proceeds or finance terrorist activities through 
the financial system. The new regulatory framework increases coordi- 
nation and cooperation between Member States’ authorities, while the 
creation of a new EU agency forms the core of the legislative package. 
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The regulation establishing the new EU AML and CFT Authority 
(AMLA) aims to create control at EU level and to bring about a support 
and cooperation mechanism for FIUs. Like the current legal framework, 
the proposal is based on Article 114 TFEU. Within the framework of that 
provision, according to settled case-law (CJEU, 2006, 2014), the EU 
legislature may consider it necessary to establish an EU body responsible 
for contributing to the implementation of a harmonisation process. 

The new legislative package introduces far-reaching changes. Having 
directly applicable rules in a regulation, with more detail than in the 
existing directive, will both promote consistency in supervisory and 
enforcement practices in the Member States, as well as provide rules for 
the new EU authority to apply itself as a direct supervisor for selected 
obliged entities. AMLA will directly supervise some of the most risky 
financial institutions operating in a large number of Member States or 
require immediate action to address imminent risks. 

In the area of indirect supervision and coordination and support for 
FIUs, the proposal contains various provisions empowering AMLA to 
develop technical supervisory- and implementing standards and to adopt 
guidelines and recommendations, thus determining a defined role and 
function for the Authority. AMLA will thus establish a single integrated 
AML/CET supervision system across the EU. 

AMLA’s coordination of national authorities aims to ensure that the 
private sector correctly and consistently applies EU rules. AMLA will 
monitor and coordinate national supervisors responsible for other finan- 
cial entities and coordinate supervisors for non-financial entities. AMLA 
will further support cooperation between national FIUs and facilitate 
communication and joint analysis between them to better detect illicit 
flows of a cross-border nature. AMLA’s support to supervisors and FIUs 
in risk assessment and analysis will be an important function of the 
new enforcement structure. AMLA will help FIUs improve their analyt- 
ical capacity on illicit flows and make financial intelligence an important 
source for law enforcement agencies. 

AMLA should be operational in 2024 and will start its direct supervi- 
sory work somewhat later, once the new directive has been transposed 
and the new regulatory framework becomes applicable. According to 
the European Commission, a more harmonised framework will facilitate 
compliance for the bodies covered by the rules, not least for those oper- 
ating across borders. The EU regulatory framework will harmonise rules 
across the EU, for example through more detailed rules on customer 
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due diligence, beneficial ownership and the powers and tasks of super- 
visory bodies and FIUs. Existing national registers of bank accounts will 
be interconnected, which will give FIUs faster access to information on 
bank accounts and safe-deposit boxes. The European Commission will 
also make this system available to law enforcement authorities, which 
will speed up financial investigations and the recovery of criminal assets 
in cross-border cases. Access to financial information will be subject to 
strong safeguards in the proposed Financial Information Exchange Direc- 
tive that would allow designated competent authorities responsible for the 
prevention, investigation, detection or prosecution of criminal offences 
to access and search Member States’ centralised bank account registers 
through a single access point. 

The legislative package includes an EU-wide limit of EUR 10,000 
for large cash payments. Restrictions already exist in around two- 
thirds of Member States, but the amounts vary. National ceilings below 
EUR 10,000 may remain. In addition, it will be forbidden to provide 
or own anonymous wallets for crypto assets, just as anonymous bank 
accounts are already banned. Currently, only certain categories of crypto- 
asset service providers are subject to EU rules. The proposed reform 
will extend these rules to the entire crypto sector and force all service 
providers to make checks on their customers. These changes are intended 
to ensure full traceability of transfers of crypto-assets, such as bitcoin, and 
will make it possible to prevent and detect their possible use for ML or 
TF. 

The EU legislative package thus strengthens the existing regulatory 
framework by taking into account new and emerging challenges related 
to technological innovation, such as virtual currencies, more integrated 
financial flows in the internal market and the global nature of terrorist 
organisations. ML is a global phenomenon that requires strong interna- 
tional cooperation. AMLA will support the Union’s policy towards third 
countries with regard to ML and FT threats from outside the Union. 
The Authority will cooperate in this regard with the relevant European 
Commission services, the European External Action Service, as well as 
EU bodies, offices and agencies. A country designated by the FATF will 
also be listed by the EU. There will be two EU lists, a “black list” and a 
“grey list” reflecting the FATF list. Once listed, the EU will take measures 
proportionate to the risks posed by the country. The EU will also be able 
to list countries that are not listed by the FATF but pose a threat to the 
EU financial system on the basis of an independent assessment. 
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In this chapter, a selection of analytical and related perspectives with 
particular challenges for the emerging AML/CFT framework has been 
highlighted and briefly analysed. Two recurrent challenges identified in 
these analytical perspectives are, first, regulatory fragmentation. Regula- 
tion at different levels, such as global, regional and national levels, can 
lead to both application and efficiency problems. The new legislative 
package consists of four legislative proposals, three of which are directly 
applicable in the Member States. A new EU agency is proposed to be 
given specific competences, and power over the Member States’ author- 
ities active in the area, is established. On the one hand, predictability 
and effectiveness of the regulatory framework are likely to improve, while 
some enforcement problems may remain before national frameworks have 
had time to adapt to the new regulations and other relevant provisions. 

Fragmentation of the regulatory framework that occurs due to the 
difficulty of drawing clear boundaries between what is private and what 
is public, or between what is administrative law and what is criminal law 
and associated challenges such as differences regarding the protection of 
rights in the relevant regulatory instruments, will probably continue to 
lead to some problems. If, for example, you are affected by a criminal 
sanction, you have access to higher protection and more rights than if 
you receive an administrative, although severe sanction. It is true that 
access to financial information will be subject to strong safeguards in the 
proposed Financial Information Exchange Directive, but how these will 
actually be implemented at the national level remains to be seen. Further- 
more, the processing of individuals’ personal data in EU-wide databases to 
which both national authorities focusing on prevention, and judicial and 
law enforcement authorities with a focus on control have access, poses a 
particular challenge. The data protection principle of purpose limitation 
must not be circumvented. However, as an EU body, the new AMLA 
authority will be subject to the relevant data protection regulation, Regu- 
lation (EU) 2018/1725, (European Parliament and the Council of the 
European Union, 2018b) in the sense that it can handle personal data. 

This brings us to a second recurrent challenge, the protection of funda- 
mental rights, and the balance between public interests such as financial 
market integrity, and individual rights and freedoms, as well as a number 
of related issues and challenges. Specific challenges linked to digitalisa- 
tion, cooperation between authorities and exchange of information have 
been addressed in the legislative proposals that have now been developed. 
Here there is every reason to be critical of how individuals’ fundamental 
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rights are protected when the long-ongoing securitisation of ML and TF 
with increased competence to regulate and to take extraordinary measures 
risks weakening the system of fundamental rights guarantees in the Union. 
With the increased fragmentation and digitalisation of key parts of our 
modern world, newly updated regulatory frameworks are facing rapidly 
accelerating challenges. It is to be hoped that the variety of tools that 
the European Commission and AMLA will be able to use will allow the 
EU to keep pace with a rapidly changing and complex international envi- 
ronment with rapidly changing risks without restricting the protection of 
fundamental rights. The legislative package is currently being discussed by 
the European Parliament and the Council, and here there is every reason 
to pay attention to developments so that individuals’ fundamental rights 
are not curtailed in response to the ever-changing threats to our society. 
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CHAPTER 9 


The European Security Order 


Kjell Engelbrekt 


Even before the Russian Federation launched its war of aggression 
against Ukraine on 24 February 2022, it was evident that the conflict 
also concerned the security order in Europe and the values and prin- 
ciples that underpin it since the middle of the last century. As 2021 
came to a close, some 150,000 Russian troops were stationed along the 
border with Ukraine, and Sergei Lavrov, the Russian foreign minister, 
was demanding that the North Atlantic Treaty Organization (NATO) 
refrain from expanding to the east and from deploying offensive weapons 
in Russia’s immediate vicinity (Kramer & Erlanger, 2021). Consequently, 
the sovereignty of individual European states within the realm of security 
and defence was called into question. 

If Russia ultimately fails to subdue Ukraine by military means, then the 
conditions should be present for recreating a European security order, 
consolidating it, in part, by Finland and Sweden joining NATO. On a 
more general level, however, it is far less certain that most of the world’s 
great powers, such as Russia, will relinquish their seemingly increasing 
demands that smaller states conform to their wishes. The effect of such a 
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trend, over the long run, will be to weaken the rules-based international 
order. 

In this chapter, Russia’s war in Ukraine will be treated as a concrete 
and specific threat to the continent’s largest country (geographically 
speaking), but above all as a deliberate attempt to break up the current 
security order in Europe. The question of the inviolability of borders 
is thereby also raised at the level of global politics and of international 
law. Although Ukraine is not a member of either NATO or the Euro- 
pean Union (EU), both of these institutions are now confronted with an 
antagonistic regional power that opposes, by military means, the vision 
of a ‘European neighbourhood’ with stable and increasingly prosperous 
societies in the east and south. While NATO had taken several steps and 
measures to deal with the situation that arose in 2014, with Russia’s 
annexation of Crimea and its support for separatists in southeastern 
Ukraine, the large-scale war that broke out in February 2022 brought 
about an abrupt awakening for the EU as a political system. 

This chapter begins with a description of what is usually termed the 
European security order from 1946 to 2021. It then proceeds to an 
examination of how this order was openly challenged by Russia’s express 
demands in the late autumn of 2021, and above all by the decision of 
that country’s leadership in February 2022 to order a large-scale war 
of aggression against a neighbour on the European continent. A third 
section discusses the various measures that the EU and NATO took 
during the spring and summer of the same year to defend the existing 
security order in Europe, and to preserve cohesion within both organi- 
sations on the subject. The focus of the fourth section is on the bilateral 
military support that Ukraine has received from a number of countries in 
order to resist the Russian invasion, and on what this concrete coopera- 
tion says about the prospects for more integrated policies among Europe’s 
democracies in the area of security and defence. A fifth section looks at the 
demands made by great powers in a global perspective, as they may rein- 
force the trend towards European integration. Finally, in its last section 
the chapter returns to the overall question of Europe’s security order, and 
whether the EU and the non-American part of NATO need to shoulder a 
greater responsibility for it, now that Russia has chosen direct confronta- 
tion and the involvement of the us in Asia, and the Pacific is steadily 
increasing. 
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EUROPEAN SECURITY 1945-2021 


According to two American political scientists, David Lake and Patrick 
Morgan, a regional security order consists of member states which are 
so intertwined in their security policies that actions by their individual 
governments, and significant events within each country, have a substan- 
tial impact on all of them (Lake & Morgan, 1997). It is this mutual 
dependence that distinguishes a regional security order, although many 
such arrangements are also strongly affected by external actors, in this 
case the United States and the Russian Federation (previously the Soviet 
Union). Global and regional institutions—such as the United Nations 
(uN), the EU, and NATO—may exert significant influence as well. 

In part, it can be said that the European security order has existed 
since the late 1940s, as an extension of the rules-based world order that 
came about through the establishment of the UN. The victorious powers 
were prepared to guarantee this order through political, economic, and 
military means in countries and regions over which they exercised control. 
This reflected not least the commitment to reintegrating Germany and 
Japan—the two former ‘Axis powers’ that had tried to subjugate large 
parts of Europe and East Asia respectively during the Second World War— 
into the international community. The first and second articles of the UN 
Charter laid down that war is only legitimate for self-defence, or when 
conducted under a mandate from the UN Security Council. Furthermore, 
all UN members must undertake to observe certain principles for relations 
between states: above all, to settle disputes by peaceful means; to respect 
the sovereignty of states and their formal equality; and, in the words of 
Article 2(4) of the UN Charter, to ‘refrain in their international relations 
from the threat or use of force against the territorial integrity or political 
independence of any State, or in any other manner inconsistent with the 
Purposes of the United Nations’ (UN Charter, 1945). 

However, precisely because the European continent had experienced 
two world wars within the space of less than a generation, such pledges 
were regarded as insufficient. With mainly American support, therefore, 
several joint organisations were established, for the primary purpose of 
reducing the risk for renewed serious conflict on the European continent. 
It may also be said here that Europe’s security order gained credibility and 
grew deeper as a result of institutional innovations in several policy areas, 
in line with what is usually known as a ‘collective security system’—with 
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a common commitment to stability and the suppression of aggression, 
whether political or military (Kupchan, 1995; Inis, 2006). 

The foundations for this security order were laid in 1949, with 
the establishment of NATO under American leadership. However, the 
Council of Europe and its European Court of Human Rights, created in 
1949 and 1958 respectively, bear mentioning here as well. The European 
Coal and Steel Community was formed in 1952, and in 1967 the six 
founding countries of that body—Belgium, France, Italy, Luxembourg, 
the Netherlands, and West Germany—merged it with the European 
Economic Community (EEC) and the European Atomic Energy Commu- 
nity (Euratom), thereby forming the European Communities (EC). In 
1993, finally, the latter were brought together in the European Union 
(EU), which then had twelve member states. NATO had sixteen members 
at the time (Wallace, 1994). 

While the EU and NATO contributed the most to Europe’s security 
order—alongside the Council of Europe, with its efforts to strengthen 
human rights and the rule of law—the importance of the Conference 
on Security and Co-operation in Europe (CscE) should be recognised 
too. The csce provided diplomatic mechanisms for promoting security 
between the countries of Western Europe and their counterparts in the 
communist bloc, including the then-Soviet Union. The Helsinki Confer- 
ence of 1975 was unique in this regard, as it resulted in a commitment 
by thirty-five European states, and by us and Canada as well, to recog- 
nise existing borders, to increase trade, and to respect human rights. Up 
until 1990, when a new charter was adopted that transformed it into the 
Organization for Security and Co-operation in Europe (OSCE), the CSCE 
was one of the few places where government representatives from both 
sides of the ‘Iron Curtain’ on the continent could meet (Flynn & Farrell, 
1999). 

At the beginning of the twenty-first century, the OSCE also func- 
tioned as a diplomatic buffer between the Russian political leadership 
under President Vladimir Putin, who took office at the New Year of 
2000, and Western leaders. Cooperation with the us also proceeded 
well to begin with, following the terrorist attacks on New York and 
Washington on 11 September 2001. Then-President George W. Bush 
sought partners beyond the traditional ones, and he hoped to take advan- 
tage of Russia’s geographical location and its knowledge about Islamist 
extremism in Afghanistan and the former Soviet Union. This collab- 
oration then flourished within the framework of the G8, in the form 
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of intelligence exchange. It was when ‘colour revolutions’ took place 
in Georgia and Ukraine, with demands for greater independence from 
Moscow, that Putin’s suspicions seem to have been awakened (or sooner 
strengthened) that the Us government was trying to curtail Russia’s 
freedom of action. In 2007, at the Munich Security Conference, he 
decided to speak frankly, sharply criticising what he saw as intervention 
in Russia’s sphere of influence (Fried & Volker, 2022). 

After this, the OSCE too became the scene for constant Russian 
objections to the European security order (Engelbrekt, 2013). These 
objections have concerned attempts by Western leaders to encourage 
democratic reforms within Russia or in its immediate vicinity, and they 
have evinced strong irritation on the part of Russian leaders at criti- 
cisms aimed at the functioning of the Russian legal system, or at the 
corruption believed to be particularly widespread in countries that were 
formerly part of the Soviet Union. The Kremlin has felt an ever greater 
need to limit freedom of expression for political and social movements 
that have sought closer ties with Europe or the United States, or which 
have demanded political and economic reforms in line with how Western 
democracies function. Moreover, Russian officials have repeatedly claimed 
that the underlying motive for the concern displayed by governments 
in Europe and particularly the United States for the political freedoms 
of post-Soviet citizens has lain ultimately in a desire to expand Western 
geopolitical influence at Russia’s expense. 


THE EU AND NATO—COMPLEMENTARY INSTITUTIONS 


A great deal has been written about friction and organisational rivalry 
between the EU and NATO (see, for instance, Ewers-Peters, 2021). It 
has been difficult at times to sort out the distribution of roles and respon- 
sibilities in the security area. Viewed historically and on an overarching 
level, however, the two Brussels-based organisations have almost always 
taken complementary and mutually reinforcing approaches to the Euro- 
pean security order. The EU has been ‘liberated’ from purely defence 
questions (such as how to achieve deterrence by military means), and 
NATO has not needed to take on complex foreign-policy issues like the 
Middle East. 

NATO’s expansion in the 1990s and 2000s paved the way for post- 
communist states to reach association agreements with the EU, and to 
become members of the Union after some years. To become a member 
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of NATO, a country must have civilian control over its armed forces; it 
must respect democratic rights and freedoms; and its state administration 
must function according to the rule of law. There is also one thing it 
cannot have: namely, an unresolved border dispute with a neighbouring 
country. In reality, the post-communist states were asked to qualify for 
EU membership gradually—first by joining the Council of Europe, and 
then by joining NATO. In the case of the former organisation, the need 
for a well-functioning rule of law was the biggest stumbling block; in the 
case of the latter, it was the manner in which defence and security affairs 
were organised. As candidates in the ‘Partnership for Peace’ programme, 
finally, the countries in question received support from NATO members 
throughout their period of preparation. 

Scholars of international relations often depict security policy as 
dictated by the interests and desires of great powers, such that the 
preferences of smaller states almost always have to take a back seat. 
John Mearsheimer, political scientist at the University of Chicago and 
renowned researcher in the theory-driven ‘realist’ school, has repeatedly 
argued that it was ultimately the us that pushed for NATO’s expansion 
into Central and Eastern Europe (Mearsheimer, 2014). The empirical 
research, however, shows with all due clarity that it was sooner the 
other way round: i.e., that the expansion was demand-driven, reflecting 
the concern felt by voters and political decision-makers in these coun- 
tries—dominated as they had been by the Soviet Union—about Russia’s 
lingering imperialism and its military bullying of smaller neighbours. 

It is true, however, that Russia rarely expressed opposition to the 
EU’s eastward expansion until the 2010s (Engelbrekt & Nygren, 2010). 
Table 9.1 shows the progress of European integration following the 
formation, on 18 April 1951, of the European Coal and Steel Community 
by six countries: Belgium, France, Italy, Luxembourg, the Netherlands, 
and West Germany. In the years following the collapse of communism and 
the dissolution of the Soviet Union, Moscow too seemed to see increasing 
prosperity in Europe as offering economic opportunities for Russia itself. 
Between 2004 and 2007, a total of twelve states joined the EU, of which 
ten had been part of the Soviet sphere of influence and members of the 
Warsaw Pact during the Cold War. 

The line went, however, at the borders of Belarus and Ukraine. This 
became clear already in 2004, in connection with the ‘Orange Revolu- 
tion’ in the latter country. There is much to indicate that the Kremlin’s 
involvement in Ukrainian politics from that time on has consisted both 
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in open support for various leaders and parties and in covert attempts 
at exerting influence via economic policy, intelligence activities, and the 
like (Belton, 2020). In addition, the large pipeline systems that had been 
built in Ukraine during the Soviet era—for storing and exporting gas to 
a number of countries in Europe—have been the subject of recurrent 
conflict and tough negotiation (see the chapter on energy by Torbjorn 
Becker and Anders Aslund in this volume.) The same has been true of 
the Russian naval base in Sevastopol on the Crimean Peninsula—it too a 
legacy of the Soviet era. 

Around the New Year of 2014, what the Kremlin described as a 
geopolitical tug-of-war between the West and Russia over the most impor- 
tant component in the latter’s sphere of interest—namely Ukraine—grew 
more intense. Ukraine’s then-President Viktor Yanukovych—who had 
promised in his election campaign to negotiate an association agreement 
with the EU, and who also received such an offer from Brussels— 
suddenly did a U-turn in favour of a proposal from Moscow for greater 
cooperation. The ‘Maidan Revolution’, born of the disappointment of 
many Ukrainian citizens with this reversal, became for Moscow a direct 
challenge to the idea of incorporating Ukraine into an economic union 
with its eastern neighbour. When Yanukovych fled to Russia in February 
2014, Putin decided to take control over Crimea by military means, to 
annex it, and to support Russian-speaking separatists in the Donbass in 
southeastern Ukraine (Allison, 2014; Bukkvoll, 2016). 

One way of describing the situation over the past fifteen years is to 
say that two rival conceptions of a security order have confronted one 
another. According to the one, coercive military power is the sole effective 
means for creating real stability, which must be based ultimately on the 
military might of a great power. According to the other, if regional actors 
prefer a multilateral order where diplomacy and economic relations play 
an important role, they can bring a more polycentric security order into 
being. The contrast between the two conceptions has been described by 
Derrick Frazier and Robert Stewart-Ingersoll, as they examined Russia’s 
unilateral, paternalistic, and not seldom openly revisionist behaviour in 
the so-called post-Soviet sphere (Frazier & Stewart-Ingersoll, 2012). In 
the view of the two authors, Russia represents an almost stereotypical 
illustration of the first-mentioned approach. 
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THE KREMLIN’S REPEATED DEMANDS 
FOR AN ALTERNATIVE SECURITY ARRANGEMENT 


There is thus a clear continuity between, on the one hand, Russian diplo- 
macy in the OSCE for some fifteen years (Stronski & Sokolsky, 2020), 
and, on the other, the specific demands Moscow made in late 2021—.e., 
prior to the war in Ukraine breaking out—that the European security 
order adapts to its desires (Kramer & Erlanger, 2021). Three demands 
were recurrent: Russia would have veto power over significant changes in 
the security regime; the deployment of weapons systems capable of hitting 
military installations deep within Russian territory would be banned; and 
NATO and EU countries would refrain from political intervention in the 
post-Soviet sphere. 

Where the demand for a Russian veto over adjustments in the secu- 
rity order is concerned, the question of NATO membership for additional 
European states has been paramount. Ever since Putin assumed the pres- 
idency, the Kremlin has consistently demanded that no further NATO 
expansion take place without Russia’s consent. This applies above all to 
countries with which Russia shares a border, as Moscow believes the effect 
thereof would be to shift geopolitical conditions to the West’s favour. As 
a rule, any domestic debate about joining NATO in any country—whether 
Montenegro, North Macedonia, Sweden, or Ukraine—has resulted in 
criticism and threats of countermeasures from Russian officials (on threats 
against the non-NATO Nordic countries, see Roth, 2022). 

The demand for a ban on the deployment of weapons systems has 
mostly been made in narrower contexts, in connection with negotiations 
over disarmament. Russian leaders have aimed their harshest criticism 
at the possible deployment of long-range missiles in NATO countries in 
Central Europe, and they have called attempts to differentiate between 
offensive and defensive systems into question. At the same time, the 
Russian defence industry has continually developed new robotic systems 
which, in the view of many experts, have violated agreements entered 
into—above all the 1987 agreement not to develop medium-range 
missiles (with a range from 500 to 5500 kilometres), due to the risk they 
pose of undermining the military balance on the European continent. In 
2019, after the publication of documents detailing how certain types of 
Russian missiles had violated the terms of previous agreements, the US 
withdrew from the Intermediate-Range Nuclear Forces Treaty (Lopez, 
2019). 
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However, it is the demand for political non-intervention in the post- 
Soviet sphere that has posed the greatest challenge for Western democra- 
cies, as it conflicts both with the European security order and with Russian 
commitments to respect sovereignty and territorial integrity. As noted 
above, the European security order is more ‘finely meshed’ than that of 
other regions, in the sense that the principles and rules of the UN Charter 
are reinforced in its case by additional agreements and institutions. These 
include the Council of Europe, with its Convention on Human Rights; 
the OSCE, with its Helsinki Accords and its 1990 Paris Charter; and the 
EU and NATO, with their respective frameworks for how their members 
are to act towards each other and in relation to third parties. 

When countries like Georgia and Ukraine have chosen leaders who 
have tried to break away from economic and political dependence on 
Russia, formal and informal norms of behaviour have been broken, and 
the conflict between Europe and Russia has deepened. This was seen 
in 2003-2004, with the ‘colour revolutions’, and again with Russia’s 
military intrusion into Georgian territory in 2008 and into Ukrainian 
territory from 2014 on. On the surface, the aim of official Russian state- 
ments may seem to have been to defend the rights of Russian-speaking 
populations—in connection, for example, with Ukraine’s legislation on 
the standing of the Russian language in that country. Observers with 
knowledge, however, of how the opposition within Russia has not just 
been restricted but also eliminated—through politically controlled trials, 
repression by government agencies, forced exile, and even political assas- 
sination—realised early on that the Kremlin’s actions evinced no true 
concern for the rights of Russian-speakers in the post-Soviet sphere 
(Snegovaya, 2023; Umland, 2021). 

Despite a large number of clear signs of what was to come, relatively 
few outsiders read the situation correctly in the months leading up to 
the invasion in February 2022. Most observers expected a military opera- 
tion limited to the Donbass—the area in southeastern Ukraine over which 
Russia already exercised considerable control. Others pointed to the enor- 
mous financial losses that members of Putin’s inner circle would likely 
suffer in the event of open military conflict. It is well-known that Russia’s 
political leaders are intertwined with the members of its economic elite, 
who control a wide range of industries—above all in oil and gas—and 
who have taken enormous assets out of Russia and placed them in a 
number of European countries instead. Observers expected both Putin 
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and his closest confidants to take care first and foremost not to risk endan- 
gering such assets through actions that would elicit far-reaching economic 
sanctions or political isolation (Gardner, 2022). 


EUROPEAN SECURITY: SIGNS 
OF RENEWED CONSOLIDATION 


The portrayal of the EU as a ‘normative power’ (Manners, 2002), has 
sometimes been criticised for expressing smugness or even a sense of 
moral superiority among EU citizens and leaders. In this understanding, 
the EU does not behave in the classical fashion of a great power: instead 
of practising power politics, it conducts a positive type of foreign policy— 
thereby exerting an ‘attraction’ over others in the world, rather than 
inspiring respect or fear for its military might or material strength (For 
a more extensive treatment of this concept, see Ann-Kristin Jonasson’s 
chapter in this volume). It can be argued that the war in Ukraine has 
shown the potential strength of consistent action in accordance with 
strong moral conviction, which according to many is central to the 
concept of ‘normative power’. Such moral conviction not only increases 
the power of resistance, the will to defend; it also boosts the fighting 
morale of the soldiers charged with defending a Ukraine oriented towards 
Europe and the EU. Similarly, many EU leaders and officials, and millions 
of EU citizens, strongly empathise with Ukraine’s struggle in the face of 
tough military odds—a struggle to which citizens themselves are showing 
great commitment. 

Russian political leaders clearly hoped that the ‘special military oper- 
ation’, not unlike the takeover of Crimea in February 2014, would 
be accomplished quickly and with overwhelming force (Harris et al, 
2022). There would be no time for any far-reaching mobilisation of 
Ukraine’s armed forces or civil society; nor would outside assistance to 
the Ukrainian authorities be possible. This proved, however, not to be 
the case. Already in the first days of the combat, moreover, the lack of 
any justification for the invasion in terms of international law served to 
strengthen Ukraine’s cause. At an emergency special session of the UN 
General Assembly on 2 March 2022, the Russian invasion was condemned 
by 141 votes to five; 35 countries abstained, while another twelve were 
absent (UN News, 2022). The resolution also demanded that civilians be 
protected and that access to humanitarian aid be ensured. 
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Unlike the case in the UN, the condemnation from NATO and the EU 
regarding the invasion was altogether unison, and emphatic besides. It 
was also quickly followed up by a series of concrete countermeasures. In 
the course of 2022 and 2023, as shown in Table 9.2, a series of joint deci- 
sions and sanctions ‘packages’—coordinated with the us and a number of 
like-minded countries—expanded the breadth and depth of the Union’s 
economic sanctions. The legal basis for EU action had already been laid in 
important respects in 2014, when sanctions were imposed in connection 
with Russia’s takeover of Crimea (European Council Regulations 208/ 
2014 & 269/2014). However, the Union’s efforts in this regard were 
gradually expanded and specified through export bans on technology in 
the maritime, space, and aviation sectors; on technology and services in 
the area of energy; on electronics and machinery with a potential for 
strengthening Russia’s industrial capacity; on trade in gold and gold prod- 
ucts; on petroleum products via a so-called price cap; on Russian media 
companies broadcasting in Arabic; on the Wagner Group private military 
entity. Similarly, in several stages over the course of 2022, the access of 
Russian banks to the so-called SWIFT system was restricted. 


ILLUSTRATING: IMPLEMENTED SANCTIONS 
AGAINST RUSSIA BY THE EUROPEAN UNION 
AND LIKE-MINDED ENTITIES, AUTUMN 2023. 


Imports banned during the spring and summer of 2022 included wood, 
coal, cement, fossil fuels, petroleum products, and iron and steel prod- 
ucts. Bans were then extended as well to other products that generate 
significant revenues for the Russian state—revenues that can be used in 
turn to finance Russia’s warfare in Ukraine. Some of the most effective 
sanctions—the price cap on crude oil and a ban on maritime transport 
of Russian oil and petroleum products—took effect in late 2022 or early 
2023. Already on 31 August 2022, the Eu cancelled the relaxation of visa 
rules that had applied for Russian citizens since 2007. 

One significant weakness in the sanctions regime in 2022 was the fact 
that several European countries—notably Germany, Italy, the Nether- 
lands, and Poland—had grown dependent on imports of Russian fossil 
fuels through long-term agreements and shared infrastructure for the 
transport of natural gas (see Becker and Aslund this volume). The Kremlin 
was clearly aware of this weakness, and imagined it meant that European 
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governments would not be able to put very great economic pressure on 
Russia. Greek shipping companies were allowed to continue transporting 
Russian oil, and Belgian diamond merchants could continue to import 
rough diamonds. However, these concessions were of minor importance 
for Russia’s state revenues overall. Overall, the problem of sanctions- 
evasion had more to do with a lack of political support for EU objectives 
in parts of the Middle East, Asia, and Latin America. 

Had the war ended quickly, the political calculation in European coun- 
tries might not have changed. However, the protracted situation that 
followed Ukraine’s successful resistance to the invasion meant there was 
enough time to mobilise structural countermeasures, and not least to take 
various steps to reduce dependence on Russian gas. The coordinating role 
played by the European Commission—and maybe also the fact that its 
current president, Ursula von der Leyen, was once Germany’s defence 
minister—contributed to the ability of the Union’s member states to 
come together and to mitigate the impact of reduced imports of natural 
gas. The problem here consists, however, not just in the dependence 
itself, but also in the enormous revenues that Russia generates through 
its combined energy exports—revenues that far exceeded the loans and 
aid offered to Ukraine until the fall of 2022. 

While political solidarity with Ukraine has been unanimous, the readi- 
ness to supply Kyiv with military support has been more variable, both 
over time and as between different governments. Training assistance for 
Ukraine’s armed forces has been ongoing since 2014. For the most part, 
however, the delivery of complete weapons systems was long conspicuous 
by its absence. This sluggishness was due in part to Ukraine’s financial 
situation (the country struggled with deficits during the 2010s), and in 
part to political considerations (Goldberg, 2016). NATO countries have 
been aware all along that the Kremlin can cite the sale (or transfer) of 
advanced weapons systems to Ukraine in support of its claim that Western 
countries, especially the US, seek to advance their geopolitical position to 
Ukraine’s eastern border and ‘contain’, and eventually threaten, Russia. 
Even the delivery of state-of-the-art defensive systems, such as the Javelin 
anti-tank missile, has come under constant scrutiny in arms-producing 
countries. It was first in early February 2022 that the UK started exporting 
the British-Swedish equivalent of the Javelin—the NLAW system—to the 
Ukrainian army. 

The situation changed very soon after Russia’s full-scale invasion in 
late February 2022. The governments first and foremost of NATO 
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countries bordering on Russia, Belarus, or Ukraine itself started deliv- 
ering various weapons systems. A ‘triangular’ pattern of export emerged, 
whereby Czechia, Slovakia, Romania, and Bulgaria supplied Ukraine with 
Warsaw Pact-era materiel; and Germany, the UK, and the us supplied 
more modern, NATO-compatible weaponry to the former countries. It 
could be a question of tanks, artillery pieces, or military vehicles. This way, 
the Ukrainian armed forces would not need to spend time practising with 
the equipment supplied; instead, they could start using it immediately. 
An accelerated modernisation of materiel within Central Europe’s armed 
forces took place thereby—a modernisation which would otherwise, on 
the basis of regular methods of procurement, have taken a longer time. 

A qualitative shift in terms of military support took place in the spring 
of 2022, when the us and France started transferring long-range missile 
and artillery systems—of the HIMARS, M777, and Caesar types respec- 
tively—to the Ukrainian army. These require time for training and for 
incorporation into logistics systems, which is why it was only in June 
and July that they could start being used. At that point, however, the 
military impact was considerable: Russian command centres and ammu- 
nition depots behind the front lines were attacked to great effect, and the 
Russian offensive in the Donetsk and Luhansk regions came to a halt. In 
addition, deliveries of American-made Harpoon anti-ship missiles—from 
among other sources the Danish military—helped persuade Russia’s Black 
Sea fleet to stay further away from the Ukrainian mainland, as did an 
increasingly effective use of drones by Ukrainian armed forces. 

It bears noting too that the EU and NATO, after decades of friction 
and mutual rivalry in the area of security, seem to have reached a new 
consensus as a result of the Ukraine war and their concerted action in 
2022-23. This consensus applies not least to the need for an autonomous 
European conventional military capacity that can be deployed in the 
continent’s immediate proximity. The two organisations have also taken a 
quite pragmatic stance where the shared utilisation of logistical resources 
is concerned. 


WHY A SECURITY ORDER IS ULTIMATELY 
DEPENDENT ON MILITARY CAPACITY 
The normative power of the Union is insufficient, however, when the 


adversary is a great power whose political leadership has already shown 
itself prepared to use military means to enforce its will, to conquer 
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territories, and to destroy the infrastructure, economic life, and social 
institutions of its enemies—as well as to undermine the authority of the 
EU and NATO. There is no doubt that the European security order 
is at stake in the war between Russia and Ukraine. The demands that 
the Kremlin, with increasing intensity, has made on NATO, the EU, and 
all of their member states are extremely far-reaching. Moscow claims the 
right to veto the deployment of weapons systems in Russia’s vicinity, as 
well as the membership of other countries in security organisations. It 
also aims, at least as much, to force former Soviet republics—especially 
those with Russian-speaking or other Slavic populations—to adhere to 
its preferred political and economic order. In other words, the Kremlin 
does not regard sovereignty or territorial integrity as valid principles for 
Russia’s ‘near abroad’ (Deyermond, 2016). 

As long, however, as these demands were made through diplomatic 
channels and within the framework of organisations like the OSCE— 
as they were until 2014—they could be dealt with by political means. 
Western powers have made various concessions over the years, without 
by virtue of that accepting any undermining of the European security 
order itself. Now, however—after Russia’s invasion of Ukraine—there is 
a large consensus among observers that diplomacy is no longer an effec- 
tive means. The tools of Realpolitik must be used in defence of Europe’s 
security order. Since February 2022, moreover, it has been clear that 
they must be used before opposed military forces create realities ‘on the 
ground’ that are extremely hard to reverse (Bugayova, 2022). 

As early as the fall of 2021, the administration of President Joe Biden 
seems to have had highly reliable information on the far-reaching plans of 
Russia’s political and military leaders. Us leaders understood early on that 
Europe’s security order was under direct threat. They found themselves 
faced with several decision-making dilemmas, having among other things 
to do with the leaders of Ukraine, who wanted to keep their economy 
going as long as possible, and who therefore sought to avoid giving public 
expression to their unease. In addition, President Biden, Secretary of State 
Antony Blinken, Secretary of Defense Lloyd Austin, and National Security 
Advisor Jake Sullivan found it hard to convince their European partners 
that the intelligence was credible, and the attempt of Us leaders to mislead 
the world before the invasion of Iraq in 2003 seems to have played a role 
here (Beaumont, 2022). 

These dilemmas and past experiences were swept aside the moment 
Russian troops crossed the border on 24 February. Their place was 
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taken by a consensus regarding the threat to Europe, and to the insti- 
tutions that had more or less guaranteed peace on the continent—with 
exceptions such as the Cyprus conflict in 1974 and the violent disinte- 
gration of Yugoslavia in the 1990s—since the end of the Second World 
War. Achieving unity on the need to defend Ukraine’s sovereignty was 
suddenly easy, and all were agreed on the need to provide humanitarian, 
political, and financial support to that country. As noted above, however, 
there has been less agreement on the provision of military support, or 
on what economic and other sacrifices the citizens of Europe should be 
called upon to make in order to help Ukraine resist Russia’s territorial 
demands. 

One manifest challenge for Europe’s countries lies in the fact that 
political and economic commitments need to be aligned with the will to 
maintain the European security order (Engelbrekt & Hallenberg, 2007). 
This will is far from identical, for geographic and historical reasons, across 
the whole continent. Nevertheless, the experience of successful coopera- 
tion over several decades does furnish fairly firm ground on which to 
stand. Furthermore, Western countries are the time of writing (autumn 
2023) providing resources—including military ones—needed to repel 
Russia’s attack and thus to refuse its demands for an alternative secu- 
rity order. Anything that might be interpreted as a Russian ‘victory’ risk 
undermining the entire security order in the long run. In such a case, 
namely, rules and principles which are perceived as fundamental would 
be set at nought. Restoring the status quo ante—i.c., the situation that 
prevailed prior to 24 February 2022—was always viewed as a minimum 
requirement for being able to say that Russia’s demands have been denied. 
By the autumn of 2023, President Volodomyr Zelenskyy told the UN 
Security Council that nothing short of full restoration of the 1991 borders 
including Crimea was acceptable to his fellow citizens (Lederer and Peltz 
2023). 

The stamina shown by European countries and their common institu- 
tions will likely be decisive for whether the security order on the continent 
lasts. Already after six months of warfare, it was clear that Ukraine had 
been the biggest loser, that the economy of the Union’s member states 
had been negatively affected, and that the Russian Federation had mainly 
suffered losses in terms of reduced imports. Exports of gas, coal, crude 
oil, and petroleum products, which constitute Russia’s main sources of 
income, fell only slowly, while their prices rose sharply. As a result, the 
country’s revenues from its energy exports remained large until they 
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began decreasing in early 2023, thus for many months helping to finance 
the war. 

Due to a range of factors—military, geographic, economic, and 
politico-moral—Ukraine’s ability to retake most of what Russian forces 
captured in 2022 is likely to be critical for the credibility of Europe’s secu- 
rity order. To be sure, one can argue that the very failure of Moscow’s 
most ambitious war goals—to take over the whole country save for a 
quarter portion in the west—demonstrates the viability of said security 
order. The fact that Ukraine and its European allies resisted the attack 
and were able to limit its success to less than half of Russia’s original 
plans would thus be a sign that the security order largely endures, and that 
greater vigilance going forward may be sufficient to keep it alive. A more 
pessimistic view, in line with the predictions of Ukrainian leaders and 
of Russia experts, is that Putin and his sympathisers within and outside 
Europe will consider such an outcome to be a partial victory. The risk 
in that case is that Russia’s leaders will try to conquer more Ukrainian 
territory at a later stage. Moreover, an outcome of this kind might inspire 
others who seek border changes in violation of Europe’s current security 
order, e.g., rendering permanent the separate status of Transnistria from 
the Republic of Moldova. 

European decision-makers were also increasingly worried about what 
they perceived as a greatly increased propensity on the part of Russian 
leaders to take risks. In the same way that European leaders viewed 
the continent’s security as under challenge and as requiring defence by 
all available means, the Kremlin saw regime stability as dependent on 
a successful military campaign. That the stakes were seen as high was 
already evident in Putin’s repeated warnings to Western leaders against 
intervening on Ukraine’s side in the war. He announced, notably, that 
nuclear forces would be put on alert. When Russian troops occupied parts 
of Ukraine’s Zaporizhzhya region and placed combat vehicles and artillery 
in the immediate vicinity of the nuclear power plant there, Europe’s 
largest, the aforementioned propensity was confirmed again. In 2022 and 
2023, representatives of the International Atomic Energy Agency (IAEA) 
repeatedly expressed great concern that the nuclear plant could be seri- 
ously damaged by the fighting, thereby causing a nuclear accident with 
consequences far beyond Ukraine. 

Some of these fears nevertheless abated in the second year of the war, as 
Ukraine’s armed forces were able to independently recapture large swaths 
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of the Kharkiv and Kherson regions as part of the broader counterof- 
fensive. Given that Russia’s reputation as a major international power 
inevitably is at stake when allegations of war crimes, genocide and gross 
violations of the UN Charter have accumulated, restraining factors are 
assumed to be at work. As long as the United States and European 
allies and partners only gradually provided advanced military assistance 
to the Ukrainian armed forces in 2022-2023, this incrementalism was 
expected to reduce the risk of rash escalation on the part of the Kremlin. 
In the spring of 2023, however, voices urging Western governments to 
tip the scales in favour of Ukraine’s armed forces grew stronger (see, € g, 
Schadlow, 2023). 


THE DEMANDS OF GREAT POWERS IN THE FUTURE, 
Boras WITHIN AND OUTSIDE EUROPE 


For more than two decades now, Putin’s Russia has been calling for a 
multipolar world order where the Us no longer plays the role of guarantor 
of regional stability, free trade, and freedom of navigation in Europe, 
the Middle East, East Asia, and Central and South America. It was with 
the aim of achieving such an order that, already in 2005, Russia entered 
into a ‘special partnership’ with the People’s Republic of China (PRC). 
Subsequently, it spearheaded the establishment of the Shanghai Cooper- 
ation Organisation, as well as—together with Brazil, China, India, and 
South Africa—of the ‘BRICS’ group. Russia has also been very active in 
the informal body for cooperation between the world’s twenty biggest 
economies, the G20, especially after it got expelled from the G8 in 2014 
due to its annexation of Crimea. (The current G7 only includes coun- 
tries—Canada, France, Germany, Italy, Japan, the UK, and the us—that 
recognise each other as functioning democracies, plus the EU.) 
Although Russia in particular was the driving force behind the launch 
of bodies like BRICS and the Shanghai Cooperation Organisation, signs 
have been accumulating for some time that other regional powers wish 
to expand their own room for manoeuvre. Not least the BRICS coun- 
tries have become more active in their neighbouring areas, even as they 
have worked together to support each other’s interests vis-a-vis the US 
and its allies. For example, they have discussed the possibility of laying 
underwater cables between them, so as to offer an alternative communi- 
cation infrastructure to the one in place (provided as the latter has been 
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by the West and especially the United States) (Braw, 2023). Recent mili- 
tary investments by regional great powers, which have been significant in 
both quantitative and qualitative terms, suggest that diplomacy and trade 
policy may be marked in the future by an undertone of coercion—some- 
thing of which neighbouring countries may need to take account in their 
security policy. The most important player here, not unexpectedly, is the 
PRC, with its ever larger defence budget. 

The main arena within which the struggle between the us and the 
PRC may end up being fought out is currently Taiwan, to which Wash- 
ington has made renewed security commitments in recent years. The 
PROC’s line towards Taiwan, which it regards as a kind of apostate from the 
true fatherland, has hardened significantly under the current president, Xi 
Jinping. This in turn must be interpreted as aimed at the position of the 
us in East Asia generally. The fact that few members of the international 
community recognise Taiwan as an independent state facilitates attempts 
by the PRC to get other countries to discontinue their protests and expres- 
sions of solidarity with Taipei. The way in which Beijing managed to 
‘discipline’ Hong Kong—by introducing several new laws (especially the 
Security Law that went into force in mid-2020) and revoking various 
rights and freedoms—looks like a dress rehearsal for what it hopes to 
achieve in Taiwan over the next few years. 

It is logical and probably unavoidable for the EU and the European 
part of NATO to respond to such global and regional challenges in the 
future with a more robust security and defence policy, following the pro- 
Taiwanese example of Lithuania (Lau, 2023). Such a policy will need, 
moreover, to be accompanied by the development of a larger and more 
usable military capability. Relying on the Union’s diplomatic voice seems 
naive here, particularly now that China’s leaders and like-minded people 
have sided with Russia rather than Ukraine in connection with the most 
serious military conflict in Europe since 1945. In this regard, Germany’s 
dramatic investment over the next few years in defence—to the tune of 
100 billion euros, alongside its regular defence budget of 50 billion— 
stands out as the most important development (Fleischer, 2023). This 
special appropriation is intended for the German Air Force, which wants 
to acquire helicopters and more F-35 fighter jets. But it is not enough 
for European countries simply to increase their defence budgets. If they 
are to be capable of acting jointly vis-a-vis other parts of the world, they 
must also maintain their unity and internal stability. 
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The Americans, for their part, have long thought—since well before 
the outbreak of the war in Ukraine—that their European allies ought to 
increase their defence spending substantially. At least since Obama’s first 
term as president (2009-2013), the us has sought to convince its Euro- 
pean allies of the need to upgrade their defence capabilities significantly. 
Such a move would be particularly apposite, in the American view, given 
the steadily growing weight of Asia’s economies in the world, and the 
consequent need to transfer American military resources to the region. 
It is only in recent years, however, that leading politicians and defence 
experts in NATO and the EU have started systematically collaborating 
to accomplish such a shift—now that they see an acute need and expe- 
rience broader public support for European defence (Engelbrekt, 2022; 
Karampekios, 2015). 

Building up a robust conventional military capacity in Europe capable 
of replacing the American one will take time. The same applies to getting 
the armed forces of the different countries to cooperate in the absence of 
any strong American component (which has always served as a common 
denominator in a NATO context). The funds which the EU is now 
prepared to invest in ‘military mobility—i.e., on being able to move 
troops and resources from one part of Europe to another—are a good 
start, as are the Permanent Structured Cooperation (PESCO) and the 
European Defence Fund (the last of which was added to the Union’s 
budget in 2021) (Britz, 2023). The year 2022 saw the completion of the 
work of developing a ‘strategic compass’ within the EU, the aim of which 
was to get a better overview of various cooperative projects, to coordinate 
them more effectively, and thereby to strengthen the European Security 
and Defence Policy (ESDP). On this basis, it is hoped, cyber defence can 
be strengthened, cooperation on intelligence matters improved, defence 
expenditures utilised more effectively, and the fight against deception 
and disinformation expanded—thereby enhancing military capacity and 
operational readiness in the EU’s immediate surroundings. 

The European External Action Service (EEAS) headed by the High 
Representative—currently Josep Borrell of Spain—has been an important 
component of the Union’s ambition to play a ‘strategic role’ in the world 
beyond Europe. The EEAS today has over 4,000 employees, of whom 
about half serve in more than 140 EU delegations in most independent 
states, with multilateral accreditation in the remaining countries repre- 
sented in the UN, and in cities that host international organisations (Addis 
Ababa, Geneva, New York, Paris, Rome, and Vienna). Roughly half of the 
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employees in these delegations are sent out by the various directorates- 
general of the European Commission or the EEAS; and their work is 
often in the areas of trade, migration, energy supply, counter-terrorism, 
or development assistance. 

The British decision to leave the EU has the effect of temporarily 
undermining the latter’s ambition to gain greater credibility as a strategic 
actor and to increase its independence vis-a-vis the us, the PRC, and a 
number of regional powers. Yet, in the shadow of the war in Ukraine, a 
more optimistic sense of the matter—that work can continue in the same 
spirit towards a Union that is ‘sharper’ and more capable of making and 
implementing decisions—may be showing itself to be warranted. It has 
really only been, after all, in the course of managing crises in connec- 
tion with Brexit, the COVID-19 pandemic, and the war in Ukraine that 
the Union’s main decision-makers and institutions have had to show 
clear and firm leadership. Not having given in to populist pressures from 
British negotiators, having agreed on the joint purchase and distribution 
of COVID-19 vaccines; and having instituted increasingly effective sanc- 
tions against Russia—these achievements seem to have resulted in greater 
self-confidence in Brussels. 


THE ROAD To A MORE ROBUST 
EUROPEAN SECURITY ORDER 


As long as Russia fails to renounce its political and military claims on 
Ukraine, as well as its efforts to dictate the terms of the foreign and 
domestic policies pursued by its Western neighbours, the acute threat to 
the European security order will persist. A change of regime in Moscow, 
combined with a Russian military collapse in southeastern Ukraine, could 
remove the short-term threat; but not even a new Russian government 
would necessarily take a different attitude. Nor would new leaders neces- 
sarily succeed in altering the views of those elements in society that 
support the country’s aggression against Ukraine; or which are deeply 
suspicious of NATO, the us, and the Western world in general. In other 
words, the security problems that have resulted from the war in Ukraine, 
and from the demands Moscow has made in connection with it, are likely 
to last for quite some time. 

As far as Europe and the EU are concerned, there is therefore no 
alternative at present to putting the house in order in terms of secu- 
rity and societal resilience. This means preserving political unity on the 
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continent as best one can; further reducing the dependence on Russian 
oil, gas, fertiliser, rare metals and other income-generating exports; and 
preparing to defend Europe against the threat from the east with such 
societal and military means as may be necessary. It means working with 
several different types of question at the same time, so as to increase 
stamina and resilience in Europe as a whole. And it means taking defence 
issues more seriously than has been done over the last three decades—i.e., 
since the end of the Cold War. 

Satisfaction is in order, to be sure, at Europe’s relatively robust and 
unified response during the first eighteen months of this crisis: the sanc- 
tions imposed on Russia, the financial and diplomatic support extended 
to Ukraine, and so on. In this regard, as the situation looks now in 
the autumn of 2023, the Union’s institutions, its member states, and 
Europe’s civil society have passed the test with flying colours. Military 
defence, however, is clearly neglected in the majority of EU countries, 
and it will take a period approaching a decade to build up the capability 
to defend European territory with conventional forces without American 
help. In addition to joint investments in defence industries, in transport 
capacity, and in infrastructure, efforts are needed in the training of offi- 
cers and the recruitment of soldiers and conscripts. Measures must be 
taken to ensure that, in the face of changing conditions on the labour 
market, members of the military are retained. Defence capabilities must 
be developed in close cooperation with industrial enterprises and academic 
institutions—ideally in European research networks and consortia—so as 
to achieve synergies and to ensure that scarce resources are well-spent. 

Where the ‘nuclear umbrella’ over Europe is concerned, dependence 
on the us will continue for a longer time, largely irrespective of what 
measures are taken in Brussels in the coming years. Neither France, nor 
Germany, nor the UK is in a position to replace American nuclear weapons 
over the short or medium term. It is not least here that the transatlantic 
link needs to be nurtured (Engelbrekt, 2022). This will be necessary in 
order to ensure that the Us, or indeed Europe, does not neglect over the 
long run to conduct successful cooperation on matters of security. To the 
extent that strategic and geopolitical rivalry at the global level continues 
to intensify over the next few decades, the value of a robust transatlantic 
link will likely increase rather than diminish. 
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State support to Ukraine, 24/1-2022 to 31/7-2023 (in 
billions of euros), and type of support 
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Fig. 9.1 Govermental support to Ukraine. Source ‘Ukraine support tracker’, 
website to a database on military, financial, and humanitarian aid to 
Ukraine, KIEL institute for the World Economy, 2023 


Table 9.1 EU’s enlargement following the signing of the European coal 
and steel community on april 18, 1951 (European Parliament 2023) EU’s 
enlargement 


January 1973 Denmark, Ireland, and the UK 


January 1981 Greece 

January 1987 Portugal and Spain 

January 1995 Austria, Finland, and Sweden 

May 2004 Cyprus, Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, 
Poland. Slovakia, and Slovenia 

January 2007 Bulgaria and Rumania 

July 2013 Croatia 


Source ‘History of the EU’, official EU homepage, European union 
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Table 9.2 Sanctions imposed on Russia by EU and like-minded countries, Fall 


2023 
Type of support for Ukraine Number of countries Countries 
participating 

Imposed financial sanctions 45 EU’s 27 member states, 

on Russia Albania, Australia, 
Bahamas, Canada, Iceland, 
Japan, Kosovo, 
Liechtenstein, 
Montenegro, New 
Zealand, North 
Macedonia, Norway, 
Singapore, South Korea, 
Switzerland, Taiwan, the 
UK, and the US 

Restricted Russian banks’ 33 EU’s 27 member states, 

access to the SWIFT Canada, Japan, South 

system for financial Korea, Taiwan, the UK, 

transactions and the US 

Closed airspace to Russian 36 EU’s 27 member states, 


aircraft 


Adopted full suspension of 


visa facilitation with Russia. 


Agreed on level of price 
caps for Russian petroleum 
products 


34—full suspension 
2—not full suspension, but 
in the process of 
implementation 


32 


Albania, Canada, Iceland, 
Montenegro, North 
Macedonia, Norway, 
Switzerland, the UK, and 
the US 

EU - Announced full 
suspension of VFA as from 
12 September 2022. 
Albania, North Macedonia, 
Norway, Switzerland, 
Taiwan and the US have 
aligned 
Montenegro—Aspires to 
align with EU. Have 
proposed cancellation of 
the visa-free regime for 
Russian citizens 
Kazakhstan—Ends 
unlimited stay for Russians 


EU’s 27 member states, 
G7 Countries (Canada, 
France, Germany, Italy, 
Japan, the United 
Kingdom, and the United 
States) and Australia 


Source Official EU Homepage, European Commission 2023 
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CHAPTER 10 


A European Marshall Plan for Ukraine 
on the Way to the EU 


Anders Åslund and Torbjörn Becker® 


On February 24, 2022, Russia attacked Ukraine without any legitimate 
cause. Until the very end, Russia’s President Vladimir Putin denied that 
he would attack Ukraine, but he did so anyway, starting the biggest war 
Europe has seen since World War II. At the end of 2023, the war is still 
in full swing, and its outcome remains unclear, but the start of the war 
united the EU like never before in its foreign policy in favor of Ukraine 
and against Russia. 

Russia’s war of aggression against Ukraine will affect Europe’s borders 
for a long time to come. In June 2022, the EU declared that Ukraine had 
become a candidate to become a member of the EU (European Union, 
2022). At the same time, the EU gave Moldova the same important 
status. Russia and Belarus, on the other hand, have ended up outside 
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Europe for as long as their current authoritarian and lawless regimes 
remain. 

Without predicting when the war will end, for our analysis we make 
three assumptions. First, we assume that the war will wind down or end in 
a reasonably near future that we believe is measured in months rather than 
years. It does not necessarily mean that a peace agreement is reached, but 
that regular fighting no longer continues. Second, we assume that a large 
part of Ukraine remains an independent state. Third, we assume that the 
EU’s support for Ukraine will continue, and that Ukraine will eventually 
become a full member of the EU. Based on these three assumptions we 
propose a European Marshall Plan for Ukraine aimed at a combination of 
three important processes: reconstruction, reform, and EU accession. 

In the second half of 2022, a Marshall Plan for Ukraine became a major 
topic, for which many argued. The first more comprehensive proposal was 
presented in Becker et al. (2022a) already in April of 2022. Based on that 
proposal we here outline our view on how a European Marshall Plan 
for Ukraine can be designed while planning for a future EU member- 
ship for Ukraine. The plan presented at the G7 and EU meeting in 
Berlin in October 2022 has many similarities to the proposals in the 
above-mentioned CEPR report, and these principles and ideas hold. 

Several factors make Ukraine’s case special. Russia’s terror bombing of 
Ukraine has been crude and ruthless and it has caused enormous costs to 
Ukraine. How can these costs be financed? The reconstruction consists 
of many elements. How should it be implemented over time? For three 
decades, Ukraine has balanced between a post-Soviet system and a freer 
European system with actual rule of law. Can Ukraine get rid of the 
corrupt post-Soviet system and become a normal EU state when the war 
is over? Finally, is it realistic that Ukraine will become a member of the 
EU and how soon can it happen? 

We tackle these questions by first describing the devastation of the 
war and expected costs of reconstruction. Then we set out the principles 
that we believe should guide the reconstruction process and the different 
phases of that process are addressed. Next, we go through how the recon- 
struction can be financed and what reforms are required. This leads to the 
central discussion of whether Ukraine can really become a member of the 
EU. This chapter ends with our conclusions about what should be done 
in the future to rebuild Ukraine and set out a clear path to the EU. 
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THE Costs OF WAR AND RECONSTRUCTION 


Russia’s war on Ukraine has caused the country enormous costs. The Kyiv 
School of Economics has built up a database where all reported mate- 
rial damages are recorded, and the cost estimated. Of course, these are 
rough estimates based on what infrastructure has cost historically, but it 
is the most systematic analysis of the costs of devastation that we know 
of. It mainly concerns buildings and infrastructure. In June 2023, the 
Kyiv School of Economics (KSE, 2023) assessed the total direct damage 
to US$150 billion, which is dominated by destroyed buildings and infras- 
tructure. It should be viewed as a lower mark of the physical damage since 
it will likely but much more expensive to rebuild than what the past values 
indicate and also the fact that some historical and cultural sites are hard to 
value more generally. In February 2023, the World Bank (2023) assessed 
the cost of Ukraine’s recovery and rebuilding from Russia’s invasion at 
$411 billion over the next decade. Given the great uncertainty associated 
with these calculations, this figure could be doubled. Added to this is 
the cost of tens of thousands of dead and perhaps three times as many 
injured and disabled. If the relatives of the dead are to be compensated, 
the amounts will be very large and the disabled need financial support 
anyway. In addition, the war has led to large migration flows, lost income, 
and missed investments that will affect the country’s income for a long 
time. 

Ukraine’s gross domestic product (GDP) decreased by 29% in 2022, 
while it appears likely that the GDP will grow by a few percent in 2023 
(see Constantinescu et al, 2022). Since Ukraine’s GDP was $200 billion 
in 2021, this would mean a $58 billion shortfall in each of 2022 and 
2023. Of course, waging war is also extremely costly and, apart from a 
large amount of support in the form of military equipment from Ukraine’s 
partners in the West, about half of the state budget goes to the country’s 
defense, according to Ukraine’s Ministry of Finance (2023). The reduced 
production combined with the huge costs of defending the country 
against Russian aggression have also created immediate challenges for 
Ukraine’s macro economy. 

In Becker et al. (2022b), the authors go through these challenges and 
propose how best to deal with them under the grim constraint that the 
country must invest so many resources in its defense to survive the war. 
Hard priorities must be set on the government’s expenditure side at the 
same time that new revenues need to be mobilized so that funding via the 
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banknote press can be reduced. The alternative is a risky macroeconomic 
path that could lead to high inflation and a currency that falls sharply. 
The EU and other economic powers such as the US have much to gain 
by contributing foreign currency to Ukraine’s public finances to avoid this 
scenario. This economic support both reduces the need to print money 
to manage the state finances internally and enables the import of many 
essential goods that cannot be produced domestically while the war is 
going on. Ukraine’s government requested budget support from the West 
of $60 billion in 2022, but it received only $33 billion, which led to 
inflation of 27% year-over-year in the fourth quarter. Fortunately, the EU 
and the US have stepped up their financial support for the Ukrainian 
budget in 2023, so it appears that it will be fully financed with $40 billion 
in external support (Dragon Capital, 2023a). As a consequence, inflation 
more than halve in the first half of 2023. 

Even before the 2022 war, Ukraine was Europe’s poorest country after 
taking over the bottom spot from Moldova after Russia’s first war in 
2014, which cost Ukraine a 17% drop in GDP in 2014-15. Russia then 
occupied 7% of Ukraine’s surface, but significantly more of its GDP in the 
densely populated and highly industrialized Donbass in eastern Ukraine. 
At the end of 2023, Russia occupied 17% of Ukraine’s territory, but the 
territories occupied since February 2022 contain rather few people. 

Ukraine’s demographics are astonishingly fluid. The country had 52 
million inhabitants in 1989 in the last Soviet census. The population has 
gradually decreased due to emigration and low birth rates as everywhere 
in Europe. Before the 2014 war, Ukraine had at most 44 million inhab- 
itants. Furthermore, 5-6 million Ukrainians have occasionally worked 
abroad for many years but are usually included in the population of 
Ukraine. Crimea had a population of 2.3 million and the occupied 
Donbass probably 5 million, of which 1.7 million fled to Ukraine and 
0.8 million to Russia. Summing up these figures, Ukraine’s remaining 
population was at most 39 million. Our estimate, however, lands at about 
34 million because an estimated 5 million Ukrainians worked in the EU, 
which was facilitated by visa freedom with the EU. 

After the outbreak of war in February 2022, another 6 million 
Ukrainians fled to Europe, while approximately the same number have 
taken refuge elsewhere in Ukraine, mainly in western Ukraine. Almost 
half of the refugees, about 2.5 million, appear to have stayed in Poland. 
The large number of refugees means high costs in the short term for both 
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Ukraine and the host countries. As the refugees are primarily women, chil- 
dren, and the elderly and not entire families, many have already returned 
to Ukraine. For example, according to a presentation by Kyiv’s Mayor 
Vitali Klitschko in April 2023, Kyiv had a population before the war of 
3.8 million, which shrunk to 1 million soon after the start of the war, 
but it has at the beginning of 2024 recovered to 3.5 million, of whom 
0.5 million are internally displaced people from the east and the south of 
Ukraine. 

This discussion does not touch on the cost if Ukraine loses part of 
its land. Piketty (2014) estimates a country’s capital relative to its GDP 
over long periods of time and finds that it averages four times GDP. In 
Ukraine, that corresponds to about $800 billion before the war started. 
In August 2022, the World Bank made its own calculations of the capital 
stock, which ended up at 1 trillion dollars (World Bank, 2022, p. 11). 
Currently, Russia occupies 17% of Ukraine’s territory and if the capital 
were evenly distributed over the country, the loss of capital could be in 
the order of 160-200 billion dollars. 

The war between Russia and Ukraine will also have major structural 
consequences. Before the 2014 war, Russia accounted for more than 
a third of Ukraine’s foreign trade. Now this trade has fallen to a few 
percent, while Ukraine’s trade with Europe has expanded. Therefore, 
Ukraine’s entire infrastructure needs to be rebuilt for integration with 
Europe instead of with Russia. 

Of course, the entire economy of Ukraine needs to be restructured 
and modernized. Its traditional strength was the armaments industry, but 
it was part of Russia’s military-industrial complex, which was broken up 
in 2014. Instead, the new Ukrainian economy consists of modern large- 
scale agriculture, high technology, and integration into Europe’s supply 
chain, notably the production of auto parts in the West Ukraine. All this 
modernization and integration with Europe is of course an important part 
of Ukraine’s accession process to the EU. 


PRINCIPLES OF UKRAINE’S RECONSTRUCTION 


The principles of Ukraine’s reconstruction have been discussed in many 
different contexts. The principles advanced in Becker et al. (2022a) have 
gained wide support and can be summarized in the following points: 
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. The aid should be rapid but conditional. Ukraine is suffering from 


a humanitarian disaster. Therefore, speed is important. At the same 
time, the aid must be associated with reasonable conditions so that 
the international aid really helps the country, not least in fighting 
corruption. 


. Since Ukraine’s debt burden is already high, the bulk of aid must 


consist of grants rather than loans. If Ukraine takes out large new 
loans, it will be forced to renegotiate its sovereign debt, which 
would likely delay aid. 


. Coordination. Given the multitude of aid sources, close coordina- 


tion across funding sources and with the recipient will minimize 
waste and delays. 


. The aid should be administered by a self-standing EU-affiliated 


agency. Ideally, it should be a new Marshall Plan-style institution. 


. Ukraine must feel that it owns the reconstruction. The aid must 


be designed in line with Ukraine’s democratic processes and not 
implemented without Ukrainian participation. 


. Ukraine’s EU accession should guide institutional reforms. It creates 


the conditions for the legal framework to be adapted to EU stan- 
dards, which, among other things, promote free trade and attract 
foreign direct investment, which are important complements to 
international aid. 


. The reconstruction offers Ukraine a unique opportunity to 


modernize its infrastructure and production apparatus. It should 
raise Ukraine’s technological level and integrate Ukraine into the 
world economy. 


. Finally, reconstruction must be organized so that corruption is 


controlled and reduced. While the Marshall Aid was a positive expe- 
rience, the recent aid to Afghanistan and Iraq has been discouraging. 
High demands must be made with regard to transparency and 
accountability, while such procedures must not become too bureau- 
cratic and time-consuming. The sums that will be involved are likely 
to be very large. Ukraine has had many corruption scandals, which 
is a good indicator of openness, but corruption scandals can easily 
lead to international opposition to support for Ukraine. Since the 
funds come from foreign donors, they will demand full transparency 
on how the funds are used. 
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The Ukraine aid differs from a normal macroeconomic stabilization 
program. The IMF has led Ukraine’s reform processes and the Ukrainian 
institutions that work the best, after the military and the church, are prob- 
ably the central bank, the finance ministry, and the fiscal service. The 
big issues in 2024, are instead reconstruction (widely defined but with a 
heavy focus on critical infrastructure and green transition), reform of the 
legal institutions, and EU accession. Therefore, the IMF is not suitable to 
be the leading institution in this phase of Ukraine’s development. More- 
over, international financial institutions, such as the IMF, provide loans, 
but Ukraine mainly needs grant aid. As EU accession is the central issue, 
it is natural that the EU takes a central position, but considering that 
the contributors are many, they should all be given a role in Ukraine’s 
reconstruction. 

The best model seems to be the Marshall Plan, which was administered 
by an American-led team from the Hotel de Talleyrand on the Rue de 
Rivoli in Paris (see Hogan, 1987). A new governing body needs to be set 
up. The two largest donors, the EU and the US, should take the lead, but 
all other major donors should also be invited, i.e. the United Kingdom, 
Canada, Japan, Norway, Switzerland, and other interested countries as 
well as the international financial institutions IMF, World Bank, Euro- 
pean Development Bank (EBRD) and European Investment Bank (EIB). 
Russia’s role in the IMF and the World Bank should not be problematic 
because Russia is regularly voted down on matters concerning Ukraine. 
All of these institutions have important specialist skills that must be 
engaged. 

Since 2017, various Western countries have held annual Ukrainian 
reform conferences. On July 4-5, 2022, the Swiss state organized a 
Ukrainian reconstruction conference in Lugano. This meeting should 
have had three main tasks. First, the Ukrainian government should have 
presented its plans for reconstruction, which it did. A second point should 
have been a donor conference, but such did not take place. No new 
promises of aid were presented. Thirdly, the parties should have presented 
their ideas on the organization of a coordinating body for the aid to 
Ukraine, but this did not happen either. As the main speaker was Euro- 
pean Commission President Ursula von der Leyen, it appeared that the 
EU alone would be the coordinator, but the EU did not propose a clear 
structure. 

Several proposals have been put forward in different forms about 
how the long-term aid to Ukraine should be administered. Initially, 
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the Ukrainian government argued that it should receive all the funds 
and administer them itself. Since Ukraine has had major problems with 
corruption, this Ukrainian approach was met with firm Western oppo- 
sition and, if implemented, it would have led to the delay of foreign 
aid due to Western mistrust. Suggestions for how the risks of corrup- 
tion can be reduced through, among other things, how aid is organized 
and monitored to how procurement is managed and how state enter- 
prises are handled in the reconstruction process are discussed by Becker 
et al. (2022c). As EU accession has become a central issue for Ukraine’s 
reforms and development, the European Commission has come to play 
the most prominent role among the Western parties. But the US has 
contributed with both more financial and military support, so the US 
and other Western parties should also be involved in deciding how aid 
to Ukraine be administered. Since January 2023, the G7 has become the 
effective coordinating group for Ukraine’s economic reconstruction. They 
hold monthly meetings ad hoc. 

While it is good that such a body has been formed, it is unfortunate 
that not all the donors can be at the table as is the case with the monthly 
Ramstein roundtables for military support, where the United States has 
taken a firm stance with some fifty countries that provide military aid to 
Ukraine. The main reason for the G7 taking the lead is that the United 
States so desires, and it is important that the US is fully engaged. 

On June 21-22, 2023, a new Ukraine Reconstruction Conference 
was held in London. It was a huge event co-chaired by the British and 
Ukrainian prime ministers with 61 government represented at high levels, 
mostly by their foreign ministers. All the G7 foreign ministers attended. 
President of the European Commission Ursula von der Leyen committed 
€50 billion in EU support for Ukraine for the four years 2024-27. She 
and many others have called for Russian war reparations to Ukraine. 
Antezza et al. (2022) provide regular updates on the military and financial 
aid Ukraine receives from different countries. The European Commission 
has set up a special Ukrainian Service, which appears as if it will become 
the actual Ukraine reconstruction agency, while the US has done little. In 
2024, a Ukraine Reconstruction Conference is to be held in Germany. 
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THREE PHASES OF RECONSTRUCTION 


At the previously mentioned Ukraine conference in Lugano, the 
Ukrainian government presented a detailed and ambitious reconstruction 
plan for 2022-2032 (see Ukraine’s National Recovery Council, 2022). It 
contained a lot of details about how much should be spent on various 
projects and which government agencies should be responsible for them. 

The Ukrainian government divided its reconstruction plan into three 
phases—2022, 2023-25, and 2026-2032. The government specified how 
much funding it wanted for each of these phases. It called for $60-65 
billion for 2022, which did not include security and defense, $300 billion 
for the three years 2023-25, and $400 billion for 2026-32. The amounts 
that donors have envisaged and actually paid out in 2022 are about half 
of what the Ukrainian government has pleaded for. However, two central 
elements were missing from the government’s plan, namely where the 
funds are to come from and how these funds are to be administered. 

The end of 2023 is approaching, but no end of the war is in sight. 
This means that the Ukrainian needs have increased. The draft Ukrainian 
budget for 2024 requires current budget financing of $39 billion for 2024 
(Dragon Capital, 2023b). It remains impossible to predict for how long 
the war will last—or how it will end, but it is clear that Ukraine’s recon- 
struction consists of two completely different phases: the current crisis 
phase, and hopefully a more predictable reconstruction phase. The latter, 
in turn, can be divided into a medium-term reconstruction phase and 
a long-term development phase. The international organization of these 
phases needs to be completely different. 

In large parts of Ukraine, the war appeared to be over by early autumn 
2022 and reconstruction had already begun. This changed in October 
2022 when Russia began a period of widespread terror bombing of 
civilian targets far from the front lines, trying to kill civilians in the 
whole country. The Russians bombed electrical infrastructure, hospitals, 
and grain port infrastructure. Nevertheless, reconstruction needs to begin 
as soon as possible so that people can return and businesses can resume 
work and critical infrastructure be restored. Thanks to Ukraine’s strong 
local self-government, the local mayors can initiate this work and many 
countries have decided to cooperate with specially selected cities. 

For long-term support, a different structure with a central strategy is 
required, where the Ukrainian government sets its development goals, 
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and Western donors cooperate with the Ukrainian government. The plan- 
ning of how best to distribute aid cannot be fully decentralized, although 
most of the construction work should be decentralized. 


FINANCING NEEDS IN THE SHORT AND THE LONG TERM 


The Ukrainian government’s funding target of $750 billion over a decade, 
nearly four times Ukraine’s GDP in 2021, is extraordinarily ambitious. 
Well managed, however, it is possible. This funding could come from 
many sources: confiscation of Russian Central Bank foreign reserves in the 
West, possible confiscation of frozen assets of sanctioned Russian oligarchs 
in the West, bilateral aid, multilateral aid, and private investment. 

The financing should be discussed in two phases, the first crisis phase 
while the war is going on and the more long-term reconstruction over 
the following ten years. During the crisis phase, funding must necessarily 
be decentralized. Ukraine needs to obtain the necessary resources quickly. 
Each donor country decides how to support Ukraine with humanitarian 
and military aid without much coordination. 

The IMF (2022) estimated that Ukraine needed $5 billion a month 
or $60 billion in 2022 to cover its budget financing, as tax revenues had 
fallen sharply since the start of the war. In the end, Ukraine received 
only $33 billion, which led to higher inflation as discussed above (Dragon 
Capital 2023a, p.2). The US did its part, regularly paying $1.5 billion a 
month, and all US aid consists of grants. The US Congress legislated a 
total of 66 billion dollars for Ukraine in 2022. The main part goes to 
military aid and the rest goes to budget support and humanitarian aid. 
Unfortunately, the EU delivered less and not even what it had promised 
in May 2022 (EU Neighbours East, 2022). As a result of the meager 
and late European payments in 2022, Ukraine was forced into monetary 
financing, which led to inflation rising to 27% from October to December 
2022. 

For 2023, the Ukrainian government estimated that it will need a total 
of $40 billion in budget support. Fortunately, the EU managed to mobi- 
lize macro-financial support of €18 billion for the whole of 2023, and 
the US Congress legislated $ 9.9 billion for the first nine months. With 
some additional bilateral and IFI financing, it looks at the end of 2023 
as if the Ukrainian budget deficit will be fully financed by international 
donors. As a consequence, inflation had fallen to 8.7% in August 2023. 
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In the longer term, even greater funding is required. The most impor- 
tant thing for Ukraine’s financing is whether the foreign currency reserves 
of the Russian Central Bank in the West that have been immobilized can 
be confiscated and used for the reconstruction of Ukraine. The moral 
argument is obvious. Russia has started an unprovoked war of aggres- 
sion against Ukraine and committed all kinds of war crimes. The relevant 
bodies of international law are the UN International Court of Justice 
in The Hague and the United Nations. On March 16, 2022, the court 
issued a first preliminary ruling that Russia must stop military operations 
in Ukraine (United Nations, 2022a). This ruling was supported by thir- 
teen of the fifteen judges. Only the Russian and Chinese judges went 
against the majority. A later, definitive ruling could establish that Russia 
has committed an unacceptable act of aggression and that the country 
should pay war reparations. 

The UN General Assembly has adopted numerous resolutions 
condemning Russia for its war of aggression against Ukraine. On 
November 14, 2022, it went further and called for Russia to pay war repa- 
rations to Ukraine and its members to set up the appropriate institutions 
for facilitating the reparations (United Nations, 2022b). 

These two rulings give all Western countries a good basis for domestic 
legislation to confiscate the Russian central bank reserves, but the coun- 
tries that have reserves can act without this UN sanction. Canada has 
already passed a law for the confiscation of sanctioned Russian reserves in 
Canada. European Commission President Ursula von der Leyen has advo- 
cated for the EU to adopt such a law, which would cover Russian central 
bank reserves in the EU. Belgium alone holds some $200 billion in the 
Euroclear system. In the United States Congress, multiple members of 
both parties have filed an act confiscating Russian sovereign assets in the 
US. Britain and Japan also need to act. In the fall of 2023, some legal 
developments in this area are likely, primarily US legislation. 

The Russian Central Bank’s foreign exchange reserves, which Western 
countries have immobilized, are held in a very liquid form, mainly in 
government bonds from various Western countries, with the central banks 
of various countries. According to the statistics of the Russian Central 
Bank for January 1, 2022, these assets amounted to 316 billion dollars, 
which were held by seven countries: 96 billion dollars in Germany, 61 
billion in France, 57 billion in Japan, 39 billion in the United States, 31 
billion in the United Kingdom, 15 billion in Austria, and 17 billion in 
Canada (Hufbauer and Schott, 2022). In Europe, most of this money 
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has been moved to Euroclear in Belgium. The official Russian reactions, 
for example by Foreign Minister Sergey Lavrov, indicate that the Russian 
central bank was caught off guard by the G7’s hasty decision to freeze 
these reserves at the end of February 2022. 

Several arguments have been advanced against the confiscation of 
Russian Central Bank reserves. One is that other countries, such as China, 
Saudi Arabia, and Nigeria, would be discouraged from holding their 
foreign exchange reserves in Western countries or in dollars or euros 
if those countries confiscated Russia’s reserves. A counterargument is 
that the US has already confiscated central bank reserves from Iraq and 
Afghanistan without deterring anyone. President Joe Biden confiscated 
some of Afghanistan’s central bank reserves as late as 2021 and he did so 
by decree based on previous laws. 

Another argument against confiscation is that it would undermine 
private property rights, but central bank reserves are clearly government 
and not private property. Furthermore, Russia has been guilty of obvious 
war crimes, although they have not yet been determined in an inter- 
national court. In practice, confiscation of central bank reserves faces 
strong silent resistance, making it difficult to push through the necessary 
legislation. 

An argument that has more weight is where the confiscated reserves 
should be sent. So far, no Marshall Plan administration exists and Western 
countries are reluctant to transfer large resources to the Ukrainian govern- 
ment without full control over the intended use of the money. Both donor 
countries and Ukraine have a great interest in a strong administration for 
Western aid to Ukraine being set up soon and in full transparency. 

The EU, UK, US, and Canada have imposed sanctions against a 
large number of Russian government officials and oligarchs. Many voices 
have been raised that these assets should be confiscated and used for 
Ukraine’s warfare and reconstruction. In total, Russian private financial 
assets abroad are estimated at around $1 trillion. However, while these 
ideas enjoy great popularity, they are not very practical. 

To begin with, it is difficult to establish in court whether the rich 
oligarchs are to blame for the war in Ukraine, which they will surely 
dispute. Controversial Russian businessmen have usually hidden their 
assets in layers of 20-30 shell companies registered in a dozen obscure 
tax havens. It is extremely difficult to determine who owns what without 
the owner’s assistance. The various tax havens, especially the two most 


10 A EUROPEAN MARSHALL PLAN FOR UKRAINE ON THE WAY ... 245 


important, Dubai and the Cayman Islands, are likely to do everything 
they can to prevent assets there from being confiscated. 

Our estimate is that the oligarch assets that should be frozen amount 
to some $500 billion, but by the end of 2022 only $30 billion worth of 
assets had been frozen. To a large extent, these are illiquid assets such as 
luxury yachts, palaces, and jets, which would fetch significantly less than 
their estimated value at an executive auction. 

The frozen oligarch assets give rise to a number of other problems, 
as few countries have dealt with such large frozen assets before. Who 
will cover the often large administrative costs? How can these assets be 
insured? Who is responsible if frozen properties are burned down? All of 
these issues are likely to lead to new legislation and a large number of 
expensive court cases, where states with inferior lawyers will find it diffi- 
cult to defend themselves against wealthy oligarchs with the best lawyers 
money can buy. Our conclusion is therefore that, due to these factors, 
one should not count on any major gains from any sale of oligarch assets 
in the foreseeable future. 

Canada has passed a law allowing the confiscation of all sorts of 
frozen Russian assets but it has not confiscated anything yet. Other coun- 
tries are discussing the issue but not very actively, although the Russian 
Central Bank reserves should be confiscated. We have both participated 
in the Yermak-McFaul International Working Group on Russian Sanc- 
tions which, among other things, has published a White Paper which was 
largely written by Anders Aslund and which advocates the confiscation 
of the Russian Central Bank reserves in the West (International Working 
Group on Russian Sanctions, 2023). 

Normally, the international financial institutions—the IMF, the World 
Bank, and the EBRD—provide the bulk of the financial assistance. The 
IMF usually takes the lead because macroeconomic stabilization is the 
central concern. The World Bank focuses on general development issues, 
while the EBRD deals primarily with privatization, private investment, 
and corporate governance. In Ukraine, however, the situation should 
be different because vast sums will be required for reconstruction and 
they need to consist mainly of grant aid and not loans, which means 
that bilateral aid should become more important than multilateral aid, 
and the focus should be on reconstruction rather than macroeconomic 
stabilization. However, it is important that the impressive expertise of the 
international financial institutions is fully engaged. 
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The five major bilateral donors should be the EU, USA, UK, Japan and 
Canada. The EU has pledged to assist with 100 billion euros, but it is still 
unclear how much will consist of loans and gifts respectively. In 2022, the 
US allocated $66 billion in grants to Ukraine. A large number of Western 
countries have up to the end of 2023 given bilateral aid, mainly in the 
form of grants, and many intend to give more. 

Of course, all the relevant international financial institutions should 
also play their traditional roles to the maximum. The IMF with its exper- 
tise and funding is needed to maintain Ukraine’s financial balance. The 
World Bank can potentially play a major role as a coordinator of Ukraine’s 
reforms and reconstruction together with the European Commission. 
The EBRD and the EIB should contribute with large investments. The 
EBRD is also important for assisting with privatization and improving the 
governance of the large state-owned enterprises. All these international 
institutions should expand and maximize their frameworks for financing 
Ukraine during reconstruction. 

The Ukrainian government holds high hopes for significant foreign 
direct investment. However, in the last two years before the war, Ukraine 
had almost no foreign investment due to that the state complicated all 
business activities. In the initial talks on reconstruction, the Ukrainian 
state promises far better business conditions, simplified state adminis- 
tration, and a better legal system (see for example Ukraine’s National 
Recovery Council, 2022). If that really happens, Ukraine could attract 
5 percent of GDP a year in foreign investment, which would mean $10 
billion a year to begin with. But that would require far-reaching reforms. 

Unless special support measures are undertaken, it will be some time 
before foreign private companies dare to invest in Ukraine. Therefore, a 
series of such measures should be introduced, above all insurance against 
political risks, which bilateral export agencies as well as some international 
financial institutions stand for. 


How CAN UKRAINE BE REFORMED? 


The most important factor for a country’s future development is institu- 
tional transformation, the development of a free democratic society with 
free information and a strong rule of law that can guarantee private prop- 
erty rights. For three decades, Ukraine has strived to build a rule of law 
with democracy, freedom, and a market economy, but progress has at the 
beginning of 2024 been mixed. 
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The central national interest was to build a Ukrainian state after 
centuries of rule from Moscow. By and large, it has succeeded, as 
evidenced by Ukraine’s successful resistance to the strong Russian mili- 
tary power. Ukraine has a functioning state administration at all levels. 
One of the most important reforms after Euromaidan 2014 has been a 
decentralization of power and funding to the local level, while the too 
many and too small municipalities have been merged to become viable. 

Another major advance has been that Ukraine has built strong macroe- 
conomic institutions—a strong central bank, a well-functioning finance 
ministry, a computerized tax system, and a solid banking system—in good 
cooperation with the IMF and the World Bank. Ukraine has had a large 
number of IMF agreements since 1994. Although they generally did not 
last for long, they gradually built up Ukraine’s financial institutions. Yet, 
at the beginning of 2024 Ukraine still does not have a functioning stock 
market. 

The two central problems for Ukraine remain to fight corruption and 
to secure private property rights. The independent non-governmental 
organization Transparency International produces an annual index of 
perceptions of corruption. According to the latest survey (Transparency 
International, 2022) Ukraine was ranked as a not-so-honorable 116th out 
of 180 countries, while thoroughly corrupt Russia was ranked 137th. All 
international institutions involved in Ukraine focus on these problems, 
but with slightly different angles. Although the corruption indicators for 
Ukraine before the war were poor, significant improvements in these indi- 
cators have been achieved after Euromaidan 2014, when Ukraine ranked 
below Russia. 

In June 2022, the European Commission recommended that Ukraine 
should not only receive a membership perspective but also receive candi- 
date status, which is a prerequisite for starting negotiations for full 
EU membership (see European Union, 2022). The EU demanded that 
Ukraine took seven important steps by the end of 2022 to meet the 
Copenhagen criteria, which have now been postponed until the end of 
2023. The EU’s demands were unusually concrete. 


1. To legislate on the selection of judges to the Constitutional Court 
of Ukraine; 

2. To complete the examination of the integrity of the candidates for 
the members of the Supreme Council of Justice that appoints the 
Supreme Judge of Ukraine; 


248 A. ÅSLUND AND T. BECKER 


3. To strengthen the fight against corruption, especially at high levels, 
through effective investigations, prosecutions and convictions, and 
to appoint a new head of the specialized anticorruption prosecutor’s 
office and appoint a new director of the National Anti-Corruption 
Bureau of Ukraine; 

4. Ensuring that anti-money laundering legislation complies with the 
Financial Action Task Force (FATF) standard; 

5. To implement the law against oligarchs to limit the influence of 
oligarchs in economic, political, and public life, but this should be 
done in a legally correct way; 

6. Addressing the influence of special interests by adopting a media law 
that aligns Ukrainian legislation with the EU’s audiovisual media 
services directive and strengthens the powers of the independent 
media regulator; 

7. To secure the rights of national minorities. 


The EU assumes that Ukraine will meet all seven of these conditions 
by December 2023. Tellingly, the first four EU conditions are of a legal 
nature, while the other three are democratic principles. Either the EU 
is satisfied with Ukraine’s macroeconomic achievements or it leaves such 
issues to the IMF. The preliminary EU judgment in June 2023 was that 
Ukraine had fulfilled two of the conditions (anticorruption appointments 
and law on media freedom) and had initiated work on all the remaining 
five conditions. 

An important political issue missing from the EU’s list is the reform 
of the Ukrainian state apparatus. The problem is not only corruption 
but also old-fashioned Soviet bureaucracy that needs to be reformed and 
simplified, but this is a big complex, which Ukraine’s EU adaptation 
should be able to solve. 

Ukraine needs several major economic reforms to make its economy 
competitive. First and foremost, the bulk of Ukraine’s 3500 still state- 
owned enterprises must be privatized. Privatization is always controversial 
no matter how it is being done, but it is necessary for a normal market 
economy to be built. Half of Ukraine’s state-owned enterprises are not 
active but really just ruins that should be auctioned off as real estate. 
About one hundred state-owned companies are of real value and several 
of them need to remain state-owned for the sake of national security. In 
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these companies, Ukraine needs to develop transparency and good corpo- 
rate governance. Attempts have been made but their success appears to 
have been limited. 

Finally, the Ukrainian market needs to be opened up to more domestic 
and foreign competition. Too many markets in Ukraine are monopolized 
or exposed to little competition. The explanations vary. Some complain 
about the oligarchs, others about state bureaucracy. In any case, Ukraine 
needs a strong competition policy, which is traditionally one of the EU’s 
strengths. 

Ukraine’s political leadership does not pronounce any economic 
ideology, as demonstrated by the fact that President Volodymyr Zelen- 
skyi’s first government in 2019-20 had a clear liberal stance, while the 
current government is fairly traditional and state-oriented. It is unclear 
which line Ukraine will choose and it depends to a large extent on 
Western influence and demands for reform. 

Ukraine’s First Deputy Prime Minister and Minister of Economy Yuliya 
Svyrydenko published a sensational liberal programmatic article in July 
2022 (Svyrydenko, 2022). She declared that Ukraine’s main task was to 
achieve an average growth rate of 7 percent per year over the next decade. 
The country would do this through three measures. First, the govern- 
ment tax burden on the economy would be reduced from 45 percent 
of GDP to 30 percent of GDP in one year. Second, Ukraine would 
minimize economic regulation and let the economy run free, which she 
calls the “philosophy of the free steppe”. Third, she advocated a radical 
reform of Ukraine’s judiciary so that it can guarantee all entrepreneurs 
their property rights. This is an extraordinarily liberal program and very 
much reflects what bureaucratic Ukraine needs, but it remains to be seen 
whether this program will have President Zelensky’s support. 


CAN UKRAINE REALLY BECOME A MEMBER OF THE EU? 


Before Russia attacked Ukraine on February 24, 2022, only a few enthu- 
siasts advocated Ukraine’s membership of the EU. The EU had not 
even promised Ukraine a “membership perspective”, let alone a candi- 
date status. As friends of Ukraine have always pointed out, a declaration 
of membership perspective is not very important because Article 49 of the 
EU Charter states that any “European” country can apply for member- 
ship in the EU and however Europe is defined, Ukraine is clearly a 
European country. 
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Article 6 of the EU Charter also clarifies that a country that wants 
to become a member of the EU must fulfill certain principles. They 
were established by the European Council in Copenhagen in June 1993 
and are therefore called the Copenhagen criteria. They are fairly simple 
and consist of three criteria, one political, one economic, and one 
administrative: 


1. The political criterion requires that the applicant country has stable 
institutions, which guarantee democracy, the rule of law, human 
rights, and the protection of minority rights. 

2. The economic criterion requires that the applicant country has 
a functioning market economy that can cope with competitive 
pressure and market forces within the Union. 

3. The administrative criterion requires that the applicant country has 
the capacity to undertake the obligations arising from membership. 


Ukraine’s main supporters have always been Poland and the three 
Baltic states. Russia’s attack changed everything. On the same day that 
Russia attacked Ukraine, the EU agreed to support Ukraine and impose 
far-reaching sanctions against Russia. Above all, the President of the 
European Commission, Ursula von der Leyen, and the President of the 
European Council, Charles Michel, strongly committed themselves to 
Ukraine. On 23 June 2022, the EU offered Ukraine (and Moldova) 
not only a European membership perspective but also candidate status. 
Former Prime Minister of Lithuania and now member of the Euro- 
pean Parliament Andrius Kubilius, who is deeply involved in Ukraine, has 
suggested that Ukraine can become a full member of the EU in 2029. 
He bases his assessment on the best past experiences of EU accession 
(Kubilius, 2022). 

The next critical step is for the EU to open negotiations with Ukraine 
on membership. For this to be possible, the government of Ukraine must 
first fulfill the seven aforementioned conditions that the EU has identified 
as the basis for Ukraine to become a candidate. The European Commis- 
sion then needs to confirm that all these seven conditions have been met 
in a report by the end of 2023. In that case, the EU can at best formulate 
its negotiating mandate and start negotiations in the first half of 2024. 
However, the EU can delay the start of negotiations indefinitely, and it 
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is likely to happen if Ukraine does not meet the EU’s seven basic condi- 
tions. The most important of these is the reform of the Constitutional 
Court. 

Then, negotiations should begin. Kubilius sees the big EU enlarge- 
ment in 2004 as the model to be followed. The actual EU negotiations 
with Lithuania lasted for three years and with Poland for four years. For 
Ukraine, it would mean that the negotiations could be completed in 
2027-28 at best. After the negotiations are completed, it normally takes 
two years to prepare and ratify the accession agreement, which means that 
2029 would be the earliest possible time for Ukraine’s EU accession. 

However, for this to become possible, the EU must change its enlarge- 
ment philosophy. After 2007, when Bulgaria and Romania became EU 
members, the EU has become stuck in the Western Balkans. Since then, 
only Croatia has managed to join the EU, which happened in 2013. EU 
member states must realize that it is in the EU’s political, security policy, 
and economic interest that Ukraine becomes a member. 

The EU’s previous enlargements have all strengthened the Union in 
so many ways. The fundamental purpose of the EU was to ensure that 
war was not possible for long in Europe, which has succeeded so well 
that Europeans tend to forget it. We argue that after Russia’s unjustified 
war of aggression in Ukraine, no security policy act in Europe is more 
important than Ukraine becoming a member of the EU. Of course, a 
new expansion of the EU will increase the Union’s security policy strength 
and weight. Ukraine has one of Europe’s strongest military forces (if we 
do not include Russia and Turkey). As the EU increases its defense and 
security policy ambitions, it becomes increasingly important to include a 
country with such military competence. 

Central Europe’s integration into the EU contributed to Europe’s 
great economic growth during the record years 2004-2007 (European 
Commission, 2014). Ukraine’s entry into the EU will, according to our 
assessment, lead to a similar expansion of the European market and stim- 
ulation of growth as European companies establish themselves in Ukraine 
and thus can expand both sales and production. The reconstruction of 
Ukraine will also be a strong economic driving force in which many 
companies from the EU will be involved. 

The EU needs to analyze its mistakes in the Western Balkans and 
correct its organization and policies so that it can assist applicant countries 
more effectively in making the necessary reforms to become a member of 
the EU. These EU reforms are of all kinds. To begin with, the European 
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Commission must start working faster on enlargement. At the beginning 
of 2024, the EU has a Commissioner for Enlargement who is so nega- 
tive about enlargement as such that he has rightly been sidelined by the 
Commission’s leadership. Secondly, EU countries should be deprived of 
the right to oppose enlargement negotiations with countries with which 
they had old neighborly disputes. 

For many reasons, Ukraine’s EU accession will be different from 
previous EU accessions. First, the process will begin with a major recon- 
struction. While this entails a large cost, it also offers new opportunities. 
The infrastructure—roads, railways, power lines, and pipelines—needs to 
be rerouted so that they lead to Europe and not to Russia. Ukraine’s 
power grid has already made the transition to continental Europe’s power 
grid. A major strategic investment issue is whether Ukraine should switch 
from Russia’s railway width of 1520 cm to Europe’s 1435 cm. Many of 
Ukraine’s old industries are hardly possible to modernize. While Ukraine 
has all the prerequisites for steel production in the future as well, new 
technology with electric steel furnaces is probably required instead of the 
old-fashioned blast furnaces. Ukraine has many skilled engineers, but as 
in Central Europe, they should move to new industries. Ukraine already 
has an excellent software industry, which should expand. 

Another reason why Ukraine’s EU accession should be special is that 
the reconstruction will hopefully involve large sums of money, which 
should lead to strict financial rules and great dynamism. 

Like any other EU accession, Ukraine’s will require major reforms. 
Many of these reforms have been discussed for thirty years, but for many 
years Ukraine has not had the relevant human capital to carry out these 
reforms. In the last decade, this has changed and the country has access 
to all the relevant experts and can carry out the necessary reforms if 
only the political will is there. The EU and other foreign donors need to 
ensure that the Ukrainian authorities stay on track and make the necessary 
reforms. 

Ukraine has three important advantages in joining the EU. First, the 
Ukrainian nation is more positive about the EU than any other nation. 
Remember that 125 Ukrainians died in their fight for an EU Associ- 
ation Agreement during Euromaidan in January and February 2014. 
Has anyone died for the EU anywhere else? More than 80 percent of 
Ukrainians are consistently in favor of EU membership in credible opinion 
polls (see for example Kyiv International Institute of Sociology, 2022). 
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Another advantage is that Ukraine already has a very far-reaching asso- 
ciation agreement with the EU of more than 2,135 pages. Negotiations 
began in 2007, after which the agreement was adopted in 2014 and 
entered into force in 2016 (European Union, 2014). The main part 
of this agreement is a “Deep and Comprehensive Free Trade Agree- 
ment”, but the association agreement also contains several hundred pages 
detailing hundreds of reforms that Ukraine has committed to imple- 
menting. This part includes a large part of the EU’s acquis communau- 
taire, and the Ukrainian government claims that it has already adopted 
the bulk of the reforms required by the EU. This applies to a large extent 
to technical legislation, while the main politically sensitive issues, such as 
control over the courts and the police, have not been implemented. 

An EU accession consists of several important elements, perhaps above 
all institutional development, free trade, free travel, and large inflows of 
EU grants. They are all interrelated, and the first three factors occur 
before a country becomes a member of the EU. Adopting the acquis 
communautaire means adopting all the laws a country needs to build a 
stable legal society. 

The EU’s greatest attraction is perhaps its large internal market. The 
EU has traditionally been generous in opening its vast market to candi- 
date countries at an early stage. Already in 1994, the Baltic and Central 
European countries had more than two-thirds of their foreign trade with 
EU countries, while they joined the EU only in 2004. Until 2000, 
Ukraine had minimal trade with the EU, only one tenth of its exports 
because Ukraine’s exports were dominated by two commodity groups, 
steel and agricultural products, which have traditionally been subject to 
far-reaching protectionism. 

The most important short-term EU action is to fully open the single 
market to Ukraine. To a large extent, this has already happened. As 
mentioned, the EU’s free trade agreement entered into force in 2016, 
but it contained 36 import quotas for all of Ukraine’s most important 
export goods, i.e. agricultural commodities and steel. Gradually, these 
quotas were eased, but only on a limited scale. In 2021, the EU still 
accounted for only 45% of Ukraine’s foreign trade, while Moldova already 
had 70 % of its trade with the EU. In 2022, the EU’s share of Ukraine’s 
trade in goods had risen to 55%, a doubling since 2016, and it is set to 
rise further. 

The war with Russia has accelerated the liberalization of EU trade with 
Ukraine. Temporarily, the EU has released all these import quotas and 
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introduced true free trade. Hopefully, the EU will preserve this full free 
trade with Ukraine and incorporate Ukraine into the single market. As 
Russia blockaded all of Ukraine’s Black Sea ports from February 2022, 
shipments from Ukraine could only go by truck or rail to Eastern Europe, 
mainly to Poland and Romania. Due to a number of reasons, this led 
to queues that took several days to cross these borders. Twenty kilome- 
ters long lines of trucks on both sides of the Polish-Ukrainian border are 
unfortunately common. The EU has too many bureaucratic controls and 
too few customs officials. The EU has tried to improve that situation, but 
the lack of infrastructure and the different gages of the railways remain a 
problem. 

In early 2023, a new problem arose. Five neighboring countries - 
Poland, Slovakia, Hungary, Romania, and Bulgaria—protested against 
large cheap grain imports from Ukraine and blocked them, receiving EU 
acceptance to this violation of EU trade rules. To Ukraine, this was costly. 
The EU ended these grain export restrictions on September 15, 2023, but 
then Poland, Slovakia, and Hungary introduced unilateral illegal import 
restrictions, which led to severe acrimony between especially Poland and 
Ukraine. 

The cooperation with the EU that Ukrainians generally attach the 
most importance to is the EU’s visa freedom, which was introduced in 
2017. This means that Ukrainians can spend 90 days in an EU country 
without applying for a special permit. Even before the war, some EU 
countries attracted large numbers of Ukrainians, especially Poland, which 
had an itinerant Ukrainian population of perhaps 1.5 million, the Czech 
Republic, which had at least half a million Ukrainians, Germany, and the 
southern European countries. Several EU countries gave the Ukrainians 
work and residence permits, which is a national prerogative, while the EU 
takes responsibility for Schengen visas. In practice, Ukrainians replaced 
the Central European workforce that had moved to Western Europe 
to earn more. Germany suffers from a substantial labor shortage and 
therefore wants half a million Ukrainian workers. The Ukrainians mainly 
worked temporarily in the construction industry, agriculture, the restau- 
rant industry, and in households. Because they worked well and did not 
cause any problems, they were appreciated and attracted surprisingly little 
public attention. According to a report by Perspektywy Education Foun- 
dation, a non-profit national organization supporting education, 48,100 
students from Ukraine are studying in Poland in 2022-23 (Erudera News, 
2023). 


10 A EUROPEAN MARSHALL PLAN FOR UKRAINE ON THE WAY ... 255 


The many Ukrainians who work, study, and temporarily live in Europe 
are a great asset for Ukraine’s future development that receives too little 
attention. In a similar fashion, millions of Poles spent long periods in 
Europe during the 1980s but only for a limited time and they mainly 
returned home with European values and insights. These millions were 
an important reason why the Polish transformation was so successful. 

However, many argue that Ukraine neither can nor should become a 
member of the EU as quickly as after seven years. They refer to the situa- 
tion in the Western Balkans, problems with the justice system in Bulgaria 
and Romania, and the decline in Hungary and Poland. But none of these 
protests should stop Ukraine’s membership negotiations. 

The weakest argument concerns the Western Balkans because the main 
problem is that the EU has not driven the process due to internal EU 
opposition. First, Greece opposed enlargement to North Macedonia out 
of purely nationalist concerns about the name of that country. Next 
France slowed the candidate status of North Macedonia and Albania out 
of rather vague wishes for a reform of the EU, which had nothing to do 
with the potential candidates. Then the Bulgarian government protested 
against North Macedonia, claiming that the Macedonians were in fact 
Bulgarians. The EU’s lack of interest in the Western Balkans has naturally 
reduced this region’s interest in the EU. Ukraine’s commitment to the 
EU should not be questioned but be welcomed by the EU. Tellingly, the 
EU’s commitment to Ukraine has also led to the EU finally starting its 
accession negotiations with North Macedonia and Albania twenty years 
after they were declared candidates for EU membership. 

Another argument against quick EU accession for Ukraine is that 
Bulgaria and Romania still have major difficulties with their legal systems. 
Bulgaria has severe organized crime and Romania has had great difficul- 
ties with high-level corruption. However, this is not an argument against 
reforming the legal system in Ukraine, but rather a reason to do so more 
firmly and decisively. 

A third argument is the democratic and legal regression of Hungary, 
but the EU seems to be solving that problem of members who stop 
behaving in line with the EU’s treaties by limiting transfers to such 
members. The EU cannot end all requirements after a country has 
become a member of the EU. It must have an effective auditing oper- 
ation and it must have the ability to impose meaningful penalties on 
governments that abandon normal legal norms. 
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UKRAINE’S PATH INTO THE EU 


On February 24, 2022, Russia started the biggest post-World War II 
war in Europe when it attacked Ukraine without any legitimate reason. 
This war has drawn Europe’s new outer border for a long time to come. 
Ukraine belongs to Europe, while Russia has placed itself outside. 

The principles we have outlined here are in line with Becker et al. 
(2022a) and they have been largely repeated in the Lugano and London 
meetings. At the beginning of 2024, a broad Western consensus reigns 
that the support needs to be delivered quickly but be conditional. It 
should mainly consist of grants and not loans. Good coordination is 
central and requires a joint organization of donors and the Ukrainian 
government. It is important that Ukraine feels ownership of the recon- 
struction, and the process must be transparent and control corruption. A 
central element of the reconstruction process should be Ukraine’s entry 
into the EU, and this should not only be a reconstruction but a modern- 
ization of the entire Ukrainian state and economy. The principle that is 
sometimes questioned is whether the institution that will coordinate the 
reconstruction should be linked to the EU or some other organization, 
such as the G7 or the World Bank. Given that the long-term goal for 
Ukraine is EU membership, we argue that it must be an EU-affiliated 
institution to provide the right planning horizon and steering mechanism. 

The Ukrainian government foresees that the reconstruction will be 
divided into three phases. The first phase is the crisis phase while the 
war is going on. A second phase is predicted to be three years, probably 
2023-25 but the start may be delayed by the war, and that is the actual 
reconstruction. The third phase is modernization 2026-32. The govern- 
ment has tentatively estimated the cost of this program at $750 billion, 
which sounds reasonable. 

If such financing is to become possible, a Russian war reparation must 
account for a large part of it. Thanks to Western countries freezing 
$316 billion of the Russian central bank’s foreign exchange reserves, 
these funds can be confiscated and used for war reparations (Hufbauer 
and Schott, 2022; Zelikow and Johnson, 2022; Summers, Zelikow & 
Zoellick, 2023). 

Ukraine has so far not adopted a clear reform plan, but it will likely be 
largely driven by the EU’s demands after the EU gave Ukraine a member- 
ship perspective and declared the country a candidate for membership. In 


10 A EUROPEAN MARSHALL PLAN FOR UKRAINE ON THE WAY ... 257 


the next step, the EU should open negotiations on membership. At best, 
Ukraine could become a member of the EU in 2029. 

In Aslund (2022) the author suggested that in 2023 the EU should 
focus on five points that well summarize our view on how Ukraine can be 
rebuilt and become a member of the EU: 


1. Ensure that the EU contributes EUR 1.5 billion a month to 
Ukraine’s state budget. This has been fulfilled for 2013 and that 
will probably be the case also in 2024. 

2. Insist that the West confiscate the Russian Central Bank’s foreign 
exchange reserves in the West of $316 billion and that these funds 
be used as Russian war reparations to Ukraine. This is increasingly 
discussed but has not been done as yet. Canada and the US have 
moved faster, but two-thirds of this money sits in Belgium 

3. Push through that the EU starts membership negotiations with 
Ukraine. Hopefully this will happen in December 2023, but that 
might be too optimistic. 

4. Help the West set up a joint Marshall Plan and authority to coor- 
dinate the reconstruction of Ukraine. The European Commission 
is laudably setting up a large Ukraine Service, and in October 
the US finally appointed a special representative of the President 
for Ukraine’s reconstruction, former Secretary of Commerce Penny 
Pritzker. 

5. Secure long-term Western funding for Ukraine’s reconstruction. 
In June 2023, the European Commission pledged €50 billion 
for 2024-27. Hopefully, this will be approved by the European 
Parliament and the EU Council in the fall of 2023. 
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CHAPTER 11 


The EU’s Internal and External Borders 
in a World Torn by Conflict 
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THE INCREASING PRECARIOUSNESS OF OPEN BORDERS 


Physical borders are salient in a world marked by threats to security, 
the movement of migrants, and economic and technological competi- 
tion between states (Andreas, 2003). Many contemporary threats are 
cross-border in character, among them pandemics, climate change, and 
organized crime in all its forms (Bakardjieva Engelbrekt et al., 2022). The 
precariousness of maintaining open borders within the EU has become 
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apparent in recent years, as some internal borders have reappeared as 
a response to various threats. First, for reasons of domestic security 
to hinder the movement of terrorists and migrants. Later, as an ulti- 
mately futile attempt to keep the COVID-19 virus from spreading across 
borders (Bengtsson, 2022). Some of these measures remain in force, 
albeit as exceptions to the principles of open borders, but because of 
their longevity have become a challenge to the freedom of movement of 
people. The EU continues to exert an attraction across its external border 
for goods, capital, and people seeking a way into Europe and as long as 
that is the case, the pressure on its external border will persist. Within the 
EU, meanwhile, a reinforcement of the external border is seen as neces- 
sary for preserving the freedoms that membership brings to people and 
businesses inside Europe, and for defending liberty within from threats 
to security from the outside. For these reasons, the derogations from 
the policy of open border within the EU in the wake of the COVID- 
19 pandemic are problematic although the states upholding them are not 
questioning the principle of open border per se (see, Pettersson Fiirst in 
this volume). 

As seen in Chapter 1, the borders of the EU have fluctuated greatly 
during its 70 years of existence. The EU has seen its membership 
widened to include new members seven times since 1973 when the 
United Kingdom (UK), Ireland, and Denmark first joined. Thereafter, 
the EU’s membership further increased from nine to 28 member states, 
then reduced to 27 as the UK withdrew from the Union in 2020. With 
enlargement has the geopolitical importance of the EU as a global actor 
grown. From previously being concerned mainly with international trade 
and development aid to the countries in Africa, the Caribbean, and the 
Pacific, along with the stability and economic development of the coun- 
tries in its neighbourhood (see also Jonasson in this volume), it is in the 
2020s involved in most major issues of international politics. 

Since the creation of the Common Foreign and Security Policy 
(CFSP), the EU has carved out a role as a post-sovereign actor with 
diplomatic capabilities deployed in areas of particular concern, many of 
which have links, direct or indirect, to the pressures on the EU’s external 
borders. In this regard, the EU is taking concerted action on the global 
agendas on climate change and sustainability under the auspices of the 
UN with the aim of promoting and assisting climate change mitigation, 
sustainable social and economic development, and stability in developing 
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countries. With time, the migration-security nexus has become increas- 
ingly prominent and the EU’s ambition to tackle the drivers of migration 
in a long-term perspective is clearly linked to these global agendas (Brem- 
berg et al., 2019; Michalski, 2020). In this vein, the EU has developed a 
more advanced partnership with the African continent going beyond the 
traditional development agenda by establishing the EU-Africa strategic 
partnership and the joint EU-Africa Strategy in 2007, and engaging 
African leaders in recurrent summit diplomacy, involving also the African 
Union (AU) (Council of the EU, 2007). The EU’s renewed focus on 
Africa is partly in response to China’s increasingly influential position 
on the African continent, partly to find solutions to problems related 
to the EU’s southern border caused by a lack of development, political 
repression, and security concerns in African countries. In this concluding 
chapter, we widen the perspective of the role of the EU’s internal and 
external borders to review a number of challenges and opportunities 
which have impact on the future of the EU’s border policy. We put partic- 
ular emphasis on external developments in the EU’s neighbourhood and 
the ongoing shift in international politics because of their significance for 
the EU’s ability to extend its borders further through enlargement. 


IMPLICATIONS OF THE GEOPOLITICAL SHIFT 


Since the mid-2000s, an ever more palpable geopolitical shift is taking 
place. The rules-based international system is being broken down gradu- 
ally by states that do not respect its principles. These states wield power in 
the pursuit of their national interests, to the detriment of cooperation on 
the basis of common rules and practices (Finnemore et al., 2021; Han & 
Paul, 2020; Johnston, 2019; Mearsheimer, 2019; Sørensen, 2011). The 
concept of the rules-based international system has been used more and 
more often in the new millennium to describe the multilateral order from 
the 1990s up until the mid-2000s when the international norms and rules 
underpinned interstate cooperation and global governance. The rules- 
based international system as a concept bears comparison with the earlier 
concepts of Pax Americana, used in reference to the security community 
created after World War II for Western countries under the protection of 
the United States (US), and the Bretton Woods system which refers to 
the American economic hegemony which underpinned the economic and 
financial institutions set up to manage the international (until the fall of 
the Berlin wall in 1989, in practice, western) economic system, chiefly the 
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International Monetary Foundation (IMF), the World Bank (WB) and the 
forerunners to the World Trade Organization (WTO). 

A closely related concept is that of the ‘liberal world order’, which 
has its origins in the political dominance and consequent hegemony of 
the US during the Cold War. Liberal values, such as political rights and 
freedoms linked to liberal democracy, make up the backbone of the order, 
along with the rule of law and the market-based economy which were 
used as reference points to distinguish between the political models of 
liberal democracy of the US and its allies, and the command economy of 
the authoritarian Communist regime of the Soviet Union and its satellite 
states (Ikenberry, 2011, 2018). In the golden days after 1991 and the fall 
of the Soviet Union, the rules-based system was credited to instil stability 
and predictability into the international system, and nourished a belief in 
the strength of liberal democracy which other states sought to emulate 
(Kagan, 2018). It was also associated with the imagery of the ‘free world’ 
inspired by the Kantian perpetual peace theory based on the belief that 
democratic nations are less likely to start a war between them. The liberal 
world order has not been purely ‘good’, to be sure. Geopolitical tensions 
in the Cold War led to so-called proxy wars in Asia and Africa, or even 
outright wars, as in Vietnam and Korea, as well as the bullying of weaker 
states in Latin America and elsewhere. These originated in the tug of war 
between the US and the Soviet Union, each of which attempted to shape 
the world in such a way as to strengthen its own security and economic 
and military dominance. 

The rules-based international system as a concept rests, however, more 
on the theory of liberal institutionalism set forth in the 1980s by Amer- 
ican political scientists, such as Robert Keohane, John Ruggie, Stephen 
Krasner, and Robert Axelrod (see for example Keohane & Martin, 1995). 
How is it, these researchers asked, that cooperation between states arises 
and then persists over time? The solution to the puzzle that they proffered 
is that the inherent risks of international cooperation—that other states 
will not fulfil their commitments—can be obviated through the establish- 
ment of regulatory frameworks enforced by international organizations. 
These scholars and others have found that, over time, international orga- 
nizations have established durable regimes that have made it possible to 
hold member states accountable for their commitments, and to persuade 
them to comply with common rules. This is perhaps most evident in the 
case of the WTO, which has given rise to a strong international trade 
regime based on common rules and lasting commitments. Trade has 
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grown as a result, forming the foundation for economic globalization and 
making the advantages of multilateral cooperation clear, even for coun- 
tries, such as China whose spectacular rise to an economic superpower 
bears witness to. When EU leaders speak of defending the rules-based 
international order, they are referring to principles, such as multilateralism 
and the rule of law, as well as to norms like human rights and democracy 
(Dworkin & Leonard, 2018). Moreover, they insist international orga- 
nizations need to be strengthened, and bodies like the WTO must be 
reformed in view of a changing international order. 

Why does the rules-based international system need to be defended, 
and against whom? If we are to answer this question, we must first note 
that the multilateral system is founded on mutual trust—trust that all 
states taking part will follow the rules and carry out the commitments 
made (Kydd, 2005; Natorski & Pomorska, 2017). If there are repeated 
violations of the rules, or recurrent patterns of behaviour are at odds with 
them, such trust will be eroded, and the belief that cooperation always 
pays off in the long run will be undermined. It is therefore something 
of an anathema that possibly the gravest threat to the liberal world order 
came from within in the guise of Donald Trump, who as President of the 
US between 2016 and 2020, undermined the rules-based international 
system, for example by refusing to appoint judges to the WTO’s appel- 
late court or threatening to withdraw support to military alliances with 
Japan, South Korea, and Europe (Hicken et al., 2021). Since Joe Biden 
came to power in 2021, the economic dimension of American foreign 
policy has remained orientated towards domestic interests in line with 
his predecessor. Concerning security and defence, the US has followed 
a double-edged strategy of withdrawal (Afghanistan) and engagement 
(Ukraine). 

Yet, it is the rise of autocratic great powers which has captured the 
attention of policy-makers, not least due to their ambition to change 
many of the premises of the rules-based order (Cooley & Nexon, 2020). 
From the mid-2000s onwards, China’s economic success has upset the 
equilibrium of the global system. For a number of years now, China has 
accounted for the largest single share of world trade, with large trade and 
investment surpluses vis-a-vis other countries and the EU, which regis- 
tered a record trade imbalance with China of almost 400 billion euros in 
2022 (Moritsugu, 2023). The vast country also has a high-tech advantage 
in certain sectors, and it dominates the production of rare earth metals. 
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The hope that China would accommodate itself to the rules-based inter- 
national system as a consequence of its entry into the WTO in 2001 has 
failed to bear fruit. Growing problems with steel dumping, forced tech- 
nology transfer, trade-distorting subsidies, infringements of international 
intellectual property laws, and more recently the arbitrary enforcement 
of new security laws, are among the recurring complaints heard from 
companies operating on the Chinese market. Dumping and unfair price 
competition are recurring grievances of industries whose home-market 
position has been weakened by imports of Chinese goods. China domi- 
nates the European market for solar panels, and perhaps in the future, 
also for electric vehicles. To make things worse, despite being the world’s 
second-biggest economy behind the US, China protects its WTO status 
as a developing country in order to enjoy the advantages that follow 
from that. This stands in stark contrast to China’s claim in the WTO 
that it should have been automatically recognized as a market economy 
at the end of the transition period in 2016. Western WTO member states, 
including the EU and the US, opposed granting China a market economy 
status and the issue was not yet solved in 2023, further undermining 
necessary reforms. 


FroM DE-COUPLING TO DE-RISKING: 
THe EU AND THE CHALLENGES 
FROM A WEAKENING RULES-BOUND SYSTEM 


The problems surrounding the weakening of the rules-bound system 
could have been mitigated, perhaps resolved, within the framework of the 
WTO, if only the two great powers, China and the US, would agree on 
using the available instruments. Since Xi Jinping came to power in 2012, 
China has increasingly exploited its dominant position in certain sectors, 
such as in the extraction of rare earth metals and in the production of 
solar cells and batteries, in order to influence the shape of the rules-based 
international order. This became evident not least during the early stages 
of the COVID-19 pandemic, when China used its dominance in certain 
production lines to break value chains and to influence the view expressed 
by various countries of its responsibility regarding the origins of the 
pandemic. China’s efforts in this regard included benign measures, such as 
the donation and sale of face masks, as well as punitive measures, such as 
trade bans (which it imposed on some Australian products, for example). 
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Even before the pandemic, China imposed sanctions on countries that 
took a stance it viewed as insulting or disrespectful, or that raised ques- 
tions about human rights violations in Tibet and Xinjiang or the status 
of Taiwan. One such punitive measure—a ban on salmon imports from 
Norway—was introduced after political dissident Liu Xiaobo was awarded 
the Nobel Peace Prize in 2010. Another example concerns China’s deci- 
sion to temporarily suspend diplomatic relations with Denmark in 2009 
in the run-up to the COP15 climate summit in Copenhagen to express its 
displeasure that Danish Prime Minister Lokke Rasmussen had met with 
the Dalai Lama in May the same year (Sverdrup-Thygeson, 2015). In 
December 2021, moreover, China removed Lithuania from its customs 
registry, rendering that country unable to export goods to China. It 
did so in response to Lithuania’s decision to allow Taiwan to open a 
representative office in Vilnius in its name (Reuters, 2022). This type 
of punishment is part of economic coercion, a strategy of weaponizing 
economic interdependence that flies in the face of global free trade. 
Since the war in Ukraine broke out in February 2022, weaponized 
interdependence and various types of economic coercion are becoming 
more ubiquitous (see Sjöholm in this volume). Its origin is an unfore- 
seen deviation of the global economic system and the integration of 
markets and the extension of the just-in-time method of production 
(Drezner et al., 2021). As global economic interdependence grew certain 
states could dominate value chains by controlling access to critical natural 
resources, production facilities etc. This control could also be used as a 
weapon against strategic rivals. Strategic use of economic dependence is of 
course not a new phenomenon, but the scope and depth of economic ties 
between countries in the global economy of the early 2020s has greatly 
worsened states’ potential vulnerability. The EU felt the impact of the 
dependency of several of its member states on Russian gas, fertilizers, oil, 
and other products at the onset of the war in Ukraine (see also Becker 
and Aslund in this volume). Russia has been known to use to control the 
dependency on its gas against neighbouring countries, such as Ukraine, 
starting in the early 2000s but up until the war in Ukraine, EU member 
states had not been directly concerned, except for a short gas dispute 
between Russia and Ukraine in 2009 (Pirani et al., 2009). However, 
after Germany’s decision in early 2022 not to complete the certification 
of Nord Stream 2 in reaction to Russia’s actions in Ukraine, gas deliv- 
eries via Nord Stream 1 were greatly reduced. Then, in September 2022, 
both gas pipelines were badly damaged in an explosion, and deliveries 
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were stopped altogether. For EU members dependent on Russian gas 
for a large portion of their energy needs, the sudden lack of access to 
Russian gas had significant consequences. Germany in particular, which 
despite international warnings had increased its dependence on Russian 
gas by co-financing Nord Stream 1 and 2, had left itself vulnerable to 
Russian pressure (Sturm, 2022). In May 2022, the European Commis- 
sion presented a strategy for energy security—-REPowerEU—the aim of 
which is to diversify gas imports, eliminate dependence on Russian oil and 
gas, and invest in energy efficiency and renewable energy sources. Since 
then, the import of Liquefied Petroleum Gas (LPG) has increased signifi- 
cantly to make up for the shortfall of Russian gas, and disused coal power 
plants have been reactivated. 

Russia and China are the countries most often in focus when the shift 
from a rules-based world order to one based on power is discussed. They 
have a so-called geopolitical worldview, which affects how they see rela- 
tions with other countries. In their way to see the world, borders and 
territory play a prominent role, because the control over transport routes 
and the possession of natural resources yield power. Countries fall hierar- 
chically into spheres of political dominance, and instruments of power are 
both economic and military. China’s strategy for international economic 
development—the Belt and Road Initiative (BRI)—has drawn consider- 
able attention in this regard, because countries in receipt of this aid have 
become dependent in many cases on China, both economically and polit- 
ically (Rolland, 2017). China expects loyalty in return (not least on the 
issue of Taiwan) in various international and regional forums, such as the 
United Nations General Assembly or the 16 + 1 group. China has also 
secured access to natural resources through the BRI, as well as markets for 
the products supplied by state-owned companies. Russia, for its part, has 
sought to draw former Soviet republics into the Commonwealth of Inde- 
pendent States and the Eurasian Economic Union, in order to establish 
a sphere within which it can exercise power and dominance. A conse- 
quence of the geopolitical turn in the international system is the great 
power rivalry between the US and China for hegemonic dominance, with 
the issue of Taiwan and the dominance of maritime transportation routes 
in the East and South China Seas as potential flashpoints. The rivalry has 
also spilt over to the economic realm as the US under Donald Trump 
introduced tariffs on Chinese goods, chiefly steel. Under Joe Biden, the 
US’s aggressive stance towards China has continued and taken the form 
of various investment bans, for instance the prohibition to sell strategic 
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goods, mainly for the production of microchips and armament, to China. 
For China, the American stance is seen as a blatant attempt to halt its rise 
to power by adopting a strategy of containment while for the Americans 
its policy towards China is a necessary pushback on its territorial claims 
and de-coupling of their bilateral economic ties. 

From the standpoint of the EU, these international developments are 
worrying. The Russian regime has been taking a more and more extreme 
approach towards neighbouring countries that were once part of the 
Soviet Union, and the significance of this shift has sunk in only slowly 
(Götz, 2017). It was not until the war in Ukraine in 2022 that its full 
import was revealed. Likewise, it has taken several years for EU leaders 
to realize the implications of China’s international norm dissemination 
and its territorial ambitions in the South China Sea to control access to 
international sea transport routes. Nevertheless, for the Europeans, the 
greatest factor generating uncertainty, finally, was the less-than-friendly 
attitude towards NATO and the EU expressed by Donald Trump, then 
president of the US. This attitude on Trump’s part, together with his 
tendency to break agreements entered into, seemed to call the durability 
of American commitment to Europe’s security and international free trade 
into question (Cooley & Nexon, 2020). Taken together, these develop- 
ments have prompted Europe’s leaders to take a greater interest in the 
idea of European strategic autonomy. Since the beginning of the 2020s 
onwards, the EU has gradually equipped itself with various instruments 
to meet the threat of weaponizing economic interdependence, punitive 
statecraft directed at individual EU member states and companies, and 
balancing the competitive disadvantages for domestic firms which need 
to comply with the EU’s stricter environmental and climate mitigation 
rules. Among these instruments are the anti-coercion instrument of 2023 
with the aim of protecting member states that fall victim to coercive 
measures, the Foreign Direct Investment (FDI) regulation, operational 
since October 2020, with the aim to equip the EU to identify, assess and 
mitigate potential risks for security or public order, and the carbon border 
adjustment mechanism, approved by the EU Council in 2022 which 
puts a levy on imports that originate in countries with lax environmental 
and climate mitigation regimes (European Commission, 2021a, 2021b, 
2021c; European Commission, 2022; Council of the EU, 2019; Council 
of the EU, 2020; Allenbach-Ammann, 2023). In December 2020, the 
EU adopted a new global human rights sanctions regime which makes it 
possible to pursue individuals who are in breach of human rights (Council 
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of the EU, 2020). This regime is distinct from the sanctions that the EU 
has adopted in accordance with the UN Security Council (international 
sanctions) or against specific countries, such as those adopted against 
Russia since its invasion of Crimea and later in the war in Ukraine, which 
have been taken on the basis of article 29 of the Treaty on the European 
Union and article 215 of the Treaty on the Functioning of the EU (Ecks, 
2018). 

For the EU, the American strategy of de-coupling economically from 
China carries too big a risk to its economy given that many Euro- 
pean firms, especially in Germany, are dependent on the Chinese market 
for their turnover and profit. The EU has therefore been reluctant 
to follow the US down the road of de-coupling from the Chinese 
economy. However, China’s refusal to condemn Russia for its invasion 
of Ukraine, its continued restriction of access to sought-after raw mate- 
rials and its stepped-up discriminating treatment of European firms in 
China, prompted a response from the EU. To this end, the European 
Commission President von der Leyen held a speech in April 2023 where 
she called for a de-risking of the EU’s relations with China starting with 
‘recognizing how China’s economic and security ambitions have shifted’ 
(von der Leyen, 2023b). Economic de-risking for von der Leyen implied 
making the European economy more competitive and resilient, using 
the existing instruments in the EU’s toolbox, including defensive trade 
measures in certain sectors, and teaming up with partners around the 
world which grapple with similar concerns regarding China. In September 
2023, the European Commission opened an investigation into the threat 
of dumping of Chinese electric vehicles in the EU (Blenkinsop, 2023). 
This action was followed by the visit to China in September 2023 of 
the European Commissioner Valdis Dombrovskis to convey the concerns 
of the EU regarding issues with access to the Chinese market and the 
conditions for European companies operating there. He also addressed 
the growing imbalance in bilateral trade and the necessity to rebalance the 
EU-China economic and trade relationship on the basis of transparency, 
predictability, and reciprocity (European Commission, 2023a). 

The changed geopolitical map and the new adjacent political mindset 
are also reflected in the investment policies of global multinational firms 
(MNEs). As pointed out by Ghauri et al. (2024), the increased tensions 
after the financial crisis of 2008-2009 and the development in geopol- 
itics in the wake of Russia’s invasion of Ukraine have contributed to 
reducing the assumptions for a well-functioning global value chain. The 


11 THE EU’S INTERNAL AND EXTERNAL BORDERS ... 271 


reappearance of border frictions calls for careful adaptation of corporate 
strategies and government policies. As a result, the 2020s onwards will 
witness a dramatic reorganization of investments. Ghauri et al. (2024) 
point to five corporate strategies. These strategies reside on various means 
at the disposal of companies to divest and bring back their investment to 
the home market to escape the uncertainty surrounding border passages. 
Another means available to companies is to opt for a regionalized strategy 
of which one region may be the EU. The corporate abandonment of the 
efficient use of global resources inherent in the principle of the global 
value chain or global factory will come at a huge welfare cost. However, 
on the positive side, the reorganization of global value chains provides an 
opportunity to meet the United Nations Sustainable Development Goals 
(SDGs) and to make sustainable investment decisions by internalization 
of environmental, social, and governance (ESG) considerations. 


Russia’s WAR AGAINST UKRAINE. 
THE IMPLICATIONS FOR EUROPE 


Russia’s invasion of Ukraine on 24 February 2022 will go down in history 
as the fateful day when Europe’s contemporary security order was shat- 
tered (see also Engelbrekt in this volume). This order emerged during the 
final phase of the Cold War, when the Soviet Union lost its grip on the 
countries of Central and Eastern Europe, and thereupon collapsed as a 
result of internal frictions caused by the Soviet regime’s mismanagement 
of the economy and its inability to achieve social, cultural, and political 
development. For the EU, the geopolitical shift in Europe at the begin- 
ning of the 1990s led to a new era, marked by deeper political integration, 
a far-reaching enlargement of the EU’s membership, and an expansion of 
the powers and policy areas in the hands of Union institutions. 

Russia’s war against Ukraine has prompted the EU’s institutions and 
its member states to mobilize—morally, economically, and militarily— 
in support of the Ukrainian people and their government (European 
Commission, 2023b). Russia’s actions pose a great challenge to the 
member states, worsening the security threat they face and unleashing an 
energy crisis. The latter fuelled the rate of inflation, and created economic 
uncertainty for both companies and the population at large in the winter 
of 2022-23. In the first 18 months into the war, EU, with the Euro- 
pean Commission at the forefront, responded in an unexpectedly resolute 
fashion to these challenges. In her State of the Union address in 2022, the 
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president of the European Commission, Ursula von der Leyen, expressed 
her satisfaction with the EU’s efforts at crisis management as follows: ‘Fif- 
teen years ago, during the financial crisis, it took us years to find lasting 
solutions. A decade later, when the global pandemic hit, it took us only 
weeks. But this year, as soon as Russian troops crossed the border into 
Ukraine, our response was united, determined, and immediate. And we 
should be proud of that’ (von der Leyen, 2022. Emphasis in original.) 

At the beginning of 2024, the war against Ukraine has soon raged for 
two years, and the contours of a new world order can be discerned. As 
discussed earlier in the chapter, the emerging order is based less on coop- 
eration and more on competition and rivalry, not least between China 
and the US. What does this geopolitical shift mean for the EU’s ability 
to act in the international arena? We can expect attempts to strengthen 
multilateralism to face great difficulty, and norm competition to remain 
a permanent aspect of interchange between states. As we have seen, on 
many fronts the EU has adjusted its approach to foreign policy accord- 
ingly to stand a better chance to achieve its goals. In accordance with the 
global trend, its main foreign-policy instrument—external trade policy— 
is now focused mainly on regional and bilateral trade ties. In a number 
of areas, moreover, it seeks to achieve certain political objectives, both 
internal and external, and to help promote greater strategic autonomy for 
Europe. In its trade agreements, therefore, the EU includes clauses on 
human rights (although there are exceptions), the rule of law, sustain- 
able development, and adaptation to climate change (see also Oberg in 
this volume). Less directly, by the sheer size of its market and its consid- 
erable regulatory capacity, the Union exerts a powerful unilateral effect 
on other countries and private companies extending its regulatory stan- 
dards in areas such as sustainable fisheries, forestry, product safety, data 
protection and competition policy (Damro, 2012). 

On the diplomatic level, the Union aims to create alliances with like- 
minded states and partners in Asia, Africa, the Pacific, and Latin America. 
Moreover, faced with the war in Ukraine, and Russia’s ever closer align- 
ment with China, the Union has embraced the discourse according to 
which the world is witnessing a struggle between autocracy and democ- 
racy. It has also supported the French initiative for a European Political 
Community. Ursula von der Leyen’s (2019) vision of a geopolitical 
Commission, which she set out at the start of her term of office, has 
thereby been fulfilled. She has set the European Commission’s sights on 
breaking vulnerability and dependence in energy, technology, and raw 
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materials; on taking a harder line on strategic investments, economic 
coercion, and harassment of states and companies; on pursuing joint 
diplomatic initiatives on human rights, climate issues, and sustainable 
development; and on strengthening the strategic autonomy of the Union. 
Finally, with Finland and Sweden having joined NATO, conditions are 
improving further for close cooperation between the EU and NATO, as 
the two organizations seek to build a new European security order in the 
wake of the war in Ukraine. 

Despite the stronger consensus that has prevailed within the West since 
the outbreak of the war in Ukraine, the place of the EU in a new world 
order is far from secured. Regulatory competition at the global level in 
advanced technology and digitization is fierce. The Union can invest, for 
example, in the manufacture of microchips and batteries in Europe, but 
it cannot thereby guarantee that Europe will become a world leader in 
these areas, or that its industries will be able to withstand the global 
competition. China is far ahead in certain sectors, and many organs of 
international standardization are now dominated by that country, which 
seeks, and sometimes succeeds, to have its norms and standards adopted 
globally (Riiling, 2021). Where the climate transition is concerned, major 
powers such as the US and China have faltered, and the commitments 
they have made to help achieve the UN’s climate goals have failed so far in 
the early 2020s to bear fruit. The question is how far the Union’s climate 
diplomacy of forming partnerships with countries in Asia and Africa can 
persuade said countries to adopt European objectives on climate, sustain- 
able development, and the environment. The EU’s goals in these areas, 
after all, are ambitious, and the economic and political incentives it offers 
are not necessarily more lucrative than those extended by China. 


A EUROPEAN SECURITY ORDER 
AND THE FUTURE ENLARGEMENT OF THE UNION 


As discussed in Chapter 1, when Russia invaded Ukraine in February 
2022, it broke definitively with the security order that had prevailed since 
the dissolution of the Soviet Union in December 1991 (see also Engel- 
brekt in this volume). With the fall of communist regimes in Central and 
Eastern Europe at the end of the 1980s, the task fell to the EU and 
NATO to integrate the new democracies into the political, economic, and 
security order of Western Europe. Since Russia’s annexation of Crimea in 
2014, the European security order has been under challenge, not least 
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with regard to the principle of the inviolability of borders which was laid 
down by the Conference on Security and Cooperation in Europe (CSCE) 
in 1975. The invasion of Ukraine is a direct violation of international law 
breaking, not least, with the principles of the UN Charter of 1945. It 
has made close relations between Russia and Ukraine impossible for a 
long time to come, and it has decisively accelerated the latter country’s 
orientation towards the West. 

NATO’s eastern enlargement took place in several rounds, begin- 
ning in 1990 with the reunification of Germany, followed by the Czech 
Republic, Hungary, and Poland, which became members in 1999. The 
Baltic States followed in 2004, together with four countries in Eastern 
Europe, namely Bulgaria, Romania, Slovakia, and Slovenia. In the years 
since, four Balkan nations have joined the alliance as well. NATO has 
applied an open-door policy in principle towards the admission of new 
members, and Europe’s security community has gradually expanded 
thereby, although in practice both European states and the US were 
quite circumspect towards the inclusion of Ukraine throughout the 2010s 
which made known its membership aspirations already in 2002 (D’Anieri, 
2023). Countries that wish to join must meet the requirements set forth 
in the North Atlantic Treaty regarding ‘democracy, individual liberty, and 
the rule of law’; and they must be able to contribute to NATO’s mission 
and mutual defence. To be sure, the successive enlargements have given 
rise to debate among NATO’s member states, and Russia has protested 
throughout (Marten, 2023). Otherwise, the process has been relatively 
uncomplicated. In the case of Ukraine, however, the prospect of enlarging 
NATO to a country still at war is impossible. At the summit in Vilnius 
in July 2023, the NATO member states reconfirmed NATO’s open-door 
policy and its unwavering support for Ukraine, but did not open up for 
a fast-track enlargement, simply noting that it ‘will be in a position to 
extend an invitation to Ukraine to join the Alliance when Allies agree and 
conditions are met’ (NATO, 2023). 

The incorporation of new member states in the EU is a long and 
complex process that puts far-reaching demands on candidate countries to 
adjust their legislation and policies to EU standards. In connection with 
the Eastern enlargement that began in the late 1990s, the EU developed a 
policy with four phases: (1) an evaluation of the applicant country’s eligi- 
bility—economically, socially, and politically—to become a member of the 
Union, followed in the favourable case by a decision to grant the country 
candidate status; (2) preparations in the candidate country, with financial 
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and administrative support from the EU, to adjust its national legislation 
to EU law, to strengthen its administrative capacity, and to consolidate 
its democratic system; (3) negotiations on membership, which in practice 
means granting the candidate country exemptions for a limited period in 
certain sectors—since adjusting to EU laws and policies is not negotiable; 
and (4) entry into the Union, together with a follow-up of the adjustment 
process in specific areas where the Union has not granted full membership 
to the candidate country—e.g., in connection with the Schengen Area or 
the third stage of monetary union (i.e., transition to the euro) (Michalski, 
2014; Pridham, 2008). It is telling that the candidate countries in the 
western Balkans have made very slow progress towards the goal of EU 
accession, and their adoption of the EU rules and legislation is character- 
ized by fits and starts. Since the eastern enlargement in 2004 and 2007, 
the EU has become much more circumspect with the candidate countries’ 
genuine economic, political, and social adaptation to membership. Prob- 
lems with corruption and political instability in Romania and Bulgaria, as 
well as the democratic backsliding of Poland and Hungary, the latter of 
which maintains good strategic relations with Putin’s regime in Russia, 
are real causes of concern for the EU. 

The EU has long-standing principles for enlargement (European 
Union, 2023; Michalski, 2014). In order to join the Union, a country 
must satisfy the so-called Copenhagen and Madrid criteria. These criteria, 
adopted in 1993 and 1995, specify that a country that seeks to join the 
EU must have a democratic political system, with guarantees for human 
rights, the rule of law, and protection for minorities (Cremona, 2003; 
Hillion, 2004). It must also have a functioning market economy that can 
cope with competitive pressures on the internal market as well as possess 
sufficient administrative capacity to assume the obligations of membership 
and to adhere to the aims of political, economic, and monetary union. 
It must incorporate EU laws and policies, the so-called acquis, into its 
own legislation before it can become a member. Finally, it must have no 
unresolved border disputes at the time of its entry into the Union. The 
last-mentioned criterion has been applied with greater flexibility than the 
one pertaining to the adoption of EU legislation, as can be seen in the 
case of the admission of the Republic of Cyprus (which did not extend to 
the Turkish Republic of Northern Cyprus). This criterion was tightened, 
however, in the case of Serbia, which must normalize its relations with 
Kosovo before it can become a member. 
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On 28 February 2022, the government of Ukraine submitted an 
application for EU membership. In June of the same year, after a decision- 
making process of record speed, the European Council conferred official 
candidate status on Ukraine. Moldova and Georgia followed soon there- 
after, submitting their respective applications for membership in March 
2022 (Petrequin & Corder, 2022). Moldova was granted candidate status 
at the same time as Ukraine, while Georgia would first need to meet 
certain requirements set by the EU before achieving this status. The 
European Commission has signalled that membership negotiations with 
Ukraine may take a long time, and that adjustment to EU legislation 
and fulfilling the Copenhagen criteria for membership is a huge task 
for a country still at war. Given the criteria regarding border disputes, 
there is no realistic prospects that Ukraine could accede to the EU as 
long as there is no permanent border settlement with Russia. There- 
fore, it is to be expected that the Union and its member states take 
the initiative for Ukraine’s reconstruction once a peace agreement with 
Russia has been reached and that this will be integrated with the require- 
ments for membership. However, this does not preclude that the EU and 
Ukraine begin with the long preparation for fulfilling the European acquis 
well before that moment. It is, for instance, of utmost importance that 
Ukrainian authorities convince Western benefactors and sponsors that it 
is getting on top of the endemic corruption, which for a long time has 
been a problem in Ukrainian politics and within its public administra- 
tion. In this vein, the European Commission published in June 2022 its 
opinion on the capacity for Ukraine to fulfil the criteria for EU member- 
ship (European Commission, 2022). The Commission recommended that 
Ukraine is granted candidate status and that a path towards member- 
ship is staked out on the understanding that Ukraine make progress on 
continued judicial reform, strengthening the fight against corruption and 
money laundering, implementation of the Anti-Oligarch Law, tackling 
the influence of vested interest by adopting a Media Law, and finalizing 
the reform of the legal framework for the protection of national minori- 
ties. Some commentators expected the European Council in December 
2023 to take a decision to open formal negotiations with Ukraine on 
membership which it subsequently agreed to (Bastasin, 2023). 

In Agenda 2000—a report produced in 1997—the European Commis- 
sion (1997) not only assessed the then candidate countries’ readiness to 
become members of the EU, but also laid out the consequences for the 
EU of a near-doubling of the number of members. This was the first 
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time in the history of European integration that the EU evaluated its 
own readiness to enlarge, or as it was called at the time: its absorption 
capacity. Three issues were highlighted where the EU needed reform: 
the EU institutions, the EU decision-making, and a settlement of the 
costs of enlargement, including the financial position of the member states 
after accession. The last issue was particularly tricky as some of the then 
existing member states who benefited from EU funding, chiefly Spain and 
Portugal, stood to lose their status as net recipients as the prospective new 
member states were poorer, and many of them had important agricultural 
sectors which at the time absorbed large sums of the EU’s budget. The 
issue was settled by setting a cap on financial transfers from the structural 
funds and the cohesion fund of 4 per cent of GDP. The EU’s overall 
absorption capacity is highly relevant in the context of future enlargement 
of the EU to Ukraine, Moldova, and the other candidate states on the 
Balkan Peninsula. Without comparison, the integration of Ukraine, given 
its size, in terms of geography, population, and agricultural sector, as well 
as its needs as a war-torn country will be very demanding (see also Aslund 
and Becker in this volume). The implications of enlargement are huge 
for the functioning of the EU institutions and decision-making proce- 
dures, which will need recalibration. However, the most difficult sticking 
point will probably be over the allocation of EU funds as the prospective 
newcomers will, unless the current rules are changed, become net bene- 
ficiaries while the present beneficiaries will become net payers to the EU 
budget. Given the uproar in Poland over the cheap grain imports from 
Ukraine in the autumn of 2023, which saw a long-standing supporter of 
Ukraine turn into an adversary by blocking Ukraine imports against EU 
rules, it is evident that the political sensitivity of the access to EU funding, 
the rules of the Common Agricultural Policy, and other market access 
issues are very significant in certain EU member states. To solve these 
issues while at the same time anchor Ukraine, Moldova and the Western 
Balkan states within the sphere of the EU, the Union might feel obliged 
to come up with alternatives to full EU membership, at least temporarily. 

Closer in time looms the issue of the reconstruction of Ukraine (see 
Aslund and Becker in this volume). The European Commission (2022), 
together with the World Bank, and the Ukrainian government estimated, 
in a first report on 9 September 2022, the cost for the country’s recon- 
struction at 349 billion euros—a cost that increases with each day the war 
continues. The economic resources needed for Ukraine’s reconstruction 
are thus colossal, and the complexity of implementing such a project will 
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naturally be enormous as well. Ursula von der Leyen has promised that 
the EU ‘will support Ukraine every step of the way towards our Union’ 
(von der Leyen, 2023a). There is a clear ambition to coordinate Ukraine’s 
reconstruction with its adjustment to EU laws and regulations. It remains 
unclear, however, how the Union’s promises of help with reconstruction 
and EU entry are to be balanced against the need for Ukraine to meet 
the criteria for membership. The EU’s commitment to Ukraine is long- 
term, but the challenges are great. Security and stability in the region are 
crucial, but a deep democratization of political processes is needed too, as 
is a more secure rooting of the rule of law within the country. There must 
be modernization of the state apparatus, greater transparency in economic 
life, and a greater willingness among economic actors to follow the rules. 
During this long process, it is of great importance that the EU’s external 
border with Ukraine does not become a dividing line, but rather serves as 
an area for contact—for trade, for the dissemination of norms, for inter- 
change between people, and for joint projects in green energy, sustainable 
development, and adaptation to climate change. 

Closing in on the mid-2020s, the EU has a great many challenges on 
its hand which are in the main caused by external events and crises but 
with significant implications for the political cohesion among its member 
states and in extension its ability to face up to, and deal with, their 
consequences. The EU’s external borders are likely to remain the phys- 
ical flashpoint of the insecurity and war in the neighbourhood as well 
as the instability and lack of economic and social development further 
afield. Moreover, the calamities caused by global warming and increas- 
ingly unstable weather patterns will further drive people away from their 
own countries towards Europe and the illusion of a better life. In this 
perspective, the EU’s external borders are likely to become even harder 
than today and therefore the difference to be inside or outside the EU 
even greater. The EU needs to find a way to enlarge its membership 
to countries which fulfil the criteria to become a membership without 
erecting hard borders towards those which do not. Internally, the disman- 
tlement of national frontiers in the late 1980s was an act of faith in other 
European states and a conviction that together the EU member states 
could trust each other to guard each other from unwanted border cross- 
ings. This trust is now being eroded and internal borders are again being 
erected. Yet, to withstand the external challenges, the EU is dependent 
on the willingness of its member states to uphold their joint commitment 
to the common management of open borders. 
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